IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY MUSTAFA W LLI AMS : GAVIL ACTI ON
V.
SUPERI NTENDENT G LLIS, et. al. ; NO. 00-159

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 17, 2002
Ant hony Mustafa Wllianms (“WIlianms” or “Petitioner”) filing

this petition for habeas corpus under 28 U S.C. 8§ 2254, argues

hi s August 27, 1998 sentence upon revocation of probation

vi ol ated constitutional guarantees of Due Process and the

prohi biti on agai nst Doubl e Jeopardy. WMagistrate Judge Peter

Scuderi filed a Report and Recommendation (“R&R’) that the court

deny the petition. After de novo consideration of the record and

briefs, including petitioner’s objections to the R&R, the R&R

wi || be approved and adopted, and the petition will be deni ed.

Backgr ound

The procedural and factual history of this action is
conpl ex, but was clearly set forth in Judge Scuderi’s R&R, and
need not be repeated at great length. Petitioner initially pled
guilty to aggravated assault on July 14, 1997 and, under that

agreenent, received a sentence of 18 nonths to 4 years. Under



the plea agreenent, this 18 nonth to four year sentence was to
run concurrently wwth a sentence petitioner was al ready serving
in a Buck’s County facility and a sentence inposed after pleading
guilty to a separate sinple assault.

Petitioner, filing a PCRA petition in Novenber, 1997,
al l eged that the plea agreenent was being violated because he did
not receive back-tinme under the agreenent. The trial judge held
a hearing on the PCRA petition in February, 1998, and both she
and the Commonweal th agreed the intent of the sentence was not
being i nplenmented. The sentence was vacated and WIllians was re-
sentenced (w thout objection) on July 14, 1997, to seven to
twenty-three nonths, followed by two years probation on the
si npl e assault charge.

On August 10, 1998 the Commonwealth filed a violation of
probation report and petition based on Wllians’ alleged assault
on a prison guard in April, 1998. The report and petition sought
to revoke the two year probationary term The state court,
finding Wllians guilty of probation violation, concluded that
probation woul d not benefit the petitioner or society because of
his continuing anti-social behavior. The court revoked WIIians’
probation and sentenced himto two to six years in a state
facility, consecutive to the seven to twenty-three nonth sentence
he was serving in the county facility. WIIlians exhausted his

state renedies arising fromthis revocation and filed this habeas



petition.

Wl lians argues:

1. The court violated double jeopardy by revoking probation
and increasing the agreed upon 4 year sentence to a six year
sent ence.

2. The court viol ated due process by revoking probation and
i ncreasi ng the agreed upon sentence.

3. The court violated double jeopardy by failing to give
petitioner credit toward the 2-6 year sentence inposed upon
revocation of probation for the one-year-three-nonth period
served prior to the revocation.

4. The decision to revoke probation constituted an
i mperm ssi bl e second sentence in violation of doubl e jeopardy.

Judge Scuderi, after finding WIlians had exhausted state
remedi es, recomended that the petition be denied because: (1)
the state court decision that probation revocation and re-
sentencing did not violate double jeopardy was not contrary to or
an unreasonabl e application of Suprenme Court precedent; and (2)
the revocation procedure did not violate due process.

Wllians has filed five objections, grouped into two
categories: (1) the R&R m s-stated and wongly decided his claim
of a due process violation; and (2) the R&R m s-stated and

wrongly decided his claimthat double jeopardy prohibited the

termof inprisonnent to which he was re-sentenced.

1. Di scussi on

A St andard of Revi ew



"An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court shal
not be granted unless it appears that the applicant has exhausted
the renedi es available in the courts of the State . . . ." 28
US CA 8 2254(b)(1) (A (West 1994 & Supp. 2001). See also

Duckworth v. Serrano, 454 U. S. 1, 3 (1981); Roberts v.

LaVal l ee, 389 U. S. 40, 42 (1967); Codispoti v. Howard, 589 F.2d

135, 140 (3d G r. 1978). The exhaustion requirenent is not net if
the petitioner "has the right under the law of the State to

rai se, by any avail abl e procedure, the question presented." 28
US CA 8 2254(c) (West 1994 & Supp. 2001). The exhausti on

requi renment has been nmet when the petitioner has presented his
clains to the highest state court; there is no requirenent that

the state courts consider or discuss the clains. See Swanger V.

Zi nmer man, 750 F.2d 291, 295 (3d Cr. 1984).

The Antiterrorismand Effective Death Penalty Act of 1996
("AEDPA"), 28 U S.C. § 2254, requires a federal court considering
a habeas petition to afford state court determ nations great
def erence. Habeas petitions filed since the enactnent of AEDPA

require a two-step analysis. See Matteo v. Superintendent, SC

Al bion, 171 F.3d 877, 891 (3d Cr. 1999) (en banc), cert. denied,

Matteo v. Brennan, 528 U. S. 824 (1999). First, the federal court

nmust determ ne whether the state court's decision was contrary to

Suprene Court precedent. |d. Second, if the state court's



deci sion was not contrary to Suprene Court precedent, the court
nmust determ ne whether the state court decision represents an
unr easonabl e application of Suprene Court precedent. 1d.

B. Exhausti on

Magi strate Judge Scuderi found that petitioner had exhausted

his claims in state court. Respondents do not context this

finding, and it wll be approved.
C. Constitutional d ains
1. Due Process

Judge Scuderi interpreted WIIlians’ due process claimas
alleging it was unconstitutional to re-sentence WIllians on
revocation of probation to a termgreater than that conprehended
by his original plea agreenent. R&R, at 15. WIIlians, objecting
to the R&R, argues that his real claimis that he had a "due
process right for [the State Trial Judge] to conformto the [plea
agreenent] when probation was revoked." Pet. Rply. at 4. There
is no functional difference between WIllians’ allegations and the
argunent rejected by the R&R. I n any event, it does not violate
due process to inpose additional prison tinme follow ng revocation
of probation based on additional crimnal activity, so long as
the new sentence does not exceed the maxi num permtted for the

original offense. See, e.qg., Skipworth v. United States, 508

F.2d 598, 602 (3d Gr. 1975). Here, WIlians’ probation was

revoked because he assaulted a prison guard. This assault broke



the plea agreenment: re-sentencing did not need to conformto its

terns. See United States v. Gerace, 997 F.2d 1293 (9" Gir.

1993) (unless the terns of the plea agreenent specifically apply
beyond initial sentencing, the agreenent does not bind a
prosecutor’s actions at a probation revocation proceedi ng).
2. Doubl e Jeopar dy

Judge Scuderi interpreted petitioner’s double jeopardy claim
as alleging that re-sentencing to a termof inprisonnent |onger
than contenpl ated by the terns of the plea agreenent was ill egal.
WIllians contends that the real issue is whether "when revoking
probation if the Judge gives nore than the agreenent does this
vi ol ate Doubl e Jeopardy.” Pet. Rply. at 6. It does, he argues,
"because a Defendant who pleads guilty ... has a legitinmate

expectation of that sentence." 1d. (citing to U S. v. Boyd, 961

F.2d 434 (3d Gir. 1992).

Petitioner neglects to analyze his clains under AEDPA. The
state courts held that resentencing does not violate double
j eopardy after probation has been revoked. This hol ding was not
contrary to "clearly established Suprene Court precedent,"” and

did not unreasonably interpret such authority. See Garret v.

United States, 471 U S. 773, 780 (1985) (double jeopardy only

prevents the sentencing court from prescribing greater punishment
than the legislature intended). Revocation does not inplicate

doubl e j eopardy because probation or parole is nerely the



continuation of an already inposed sentence. See United States

v. Di Francesco, 449 U S. 117, 137 (1980) (citing authorities).
To the extent that the sentence for probation violation did not
(when added to the first) incarcerate defendant for a term
greater than the legislature prescribed (which it did not),?

there was no doubl e jeopardy violation. See Jones v. Thomas, 491

U S 376, 381-82 (1989) (double jeopardy only prevents nultiple
sentenci ng that cunul atively exceeds the statutory maxi num

sent ence) .

I11. Conclusion

Petitioner has exhausted his clains, but the state court
decision to revoke petitioner’s probation and resentence himto a
termof inprisonnment |onger than provided for in his plea
agreenent did not violate petitioner’s federal constitutional
rights; it was neither contrary to Suprene Court precedent or an
unreasonabl e application thereof. Petitioner’s Qbjections to the
R&R wi || be overrul ed; his petition for habeas corpus will be

deni ed.

The statutory nmaxi numfor aggravated assault in
Pennsylvania is ten (10) years. 18 Pa. C. S. A 88 2702, 106.
Fol |l owi ng his probation revocati on and re-sentencing,
petitioner’s total maxi mum sentence was eight (8) years and
el even (11) nonths.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY M W LLI AMS : GAVIL ACTI ON
V.
G LLI'S, SUPT. et al. ; NO. 00-159
ORDER

AND NOWthis 17th day of January, 2002, after careful and
i ndependent consideration of the petition for a wit of habeas
corpus filed under 28 U S.C. § 2254, review of the Report and
Reconmendati on of Magi strate Judge Scuderi and petitioner’s
obj ections thereto, in accordance with the attached nenorandum

It is ORDERED t hat:

1. Petitioner’s Objections to the Report and
Recomrendati on of Magi strate Judge Scuderi (#23) are OVERRULED

2. The Report and Recommendation of Magi strate Judge
Scuderi (#21) is APPROVED and ADOPTED.

3. The petition filed pursuant to 28 U S.C. 8§ 2254 is
DI SM SSED and DEN ED wi t hout an evidentiary heari ng.

4. Petitioner’s Motion to Add a Party (#36) is DEN ED AS
MOOT.

5. There is no basis for issuing a certificate of
appeal ability.

Norma L. Shapiro, S.J.



