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NI CHOLAS GRASS
MEMORANDUM

EDUARDO C. ROBRENO, J. January 16, 2002

On February 28, 2001, a jury convicted defendant
Ni chol as Grass of one count of conspiracy to possess and
di stri bute met hanphet am ne and one count of obstruction of
justice. Presently before this court is the defendant’s Mdtion
for a New Trial and/or for a Judgnment of Acquittal under Federal
Rul e of Crimnal Procedure 29.

First, Gass asserts that he should be granted a
j udgnment of acquittal because the evidence produced at trial was
insufficient to show that he obstructed justice or conspired to
possess and di stri bute nethanphetam ne. Second, G ass naintains
t hat the governnent elicited inadm ssible testinony concerning
Grass’ prior drug dealings in marijuana and the jury’ s exposure

to this evidence is not harmess error.?

! Grass also argues that the jury was inproperly influenced
by a draft copy of the court’s jury instructions which included
extraneous i nformation and which was consulted in part by sone of
the jurors. The court finds that the jury’ s consideration of
this extraneous evidence is not a ground for a newtrial. A
menor andum stating the basis for the court’s decision wll
fol |l ow

Grass’ other grounds for relief nmay be addressed
summarily. First, Gass argues that the court erroneously
permtted the governnent to introduce evidence of conspiratorial



The court finds that the evidence at trial was
sufficient to support the jury’'s verdict on both the obstruction
of justice and conspiracy to possess and distribute
met hanphet am ne counts and, therefore, the defendant is not
entitled to a judgnent of acquittal. The court further finds
that the evidence of defendant’s involvenent in the purchase of
marij uana was i nadm ssible pursuant to Federal Rule of Evidence
404(b) and the court cannot find that it was highly probable that

the effect of this evidence on the jury' s verdict is not

acts which occurred in Cctober 1998, although the indictnent
charged that the conspiracy began in or about January 1999.

Grass argues that this variance between the date of evidence
produced at trial and the tine period contained in the indictnent
is fatal error. “[A] defendant is entitled to know what he is
accused of in violation of the crimnal law, so that he can
prepare a defense, and be protected agai nst another prosecution
for the sane offense.” United States v. Tsinhnahijinnie, 112
F.3d 988, 991(9'" Cir. 1997). However, where the variance is

“not of a character which could have m sl ed the defendant at
trial,” the variance is not fatal error. 1d. (quoting Berger v.
United States, 295 U. S. 78, 83 (1935)). “The governnent
ordinarily need prove only that the crine occurred on a date
reasonably near the one alleged in the indictnent, not on the
exact date.” |d. A three nonth variance neets this “reasonably
near” test, particularly in light of the fact that the indictnent
uses “in or about” |anguage and the acts charged in the
indictnment are the sane as those presented at trial.

Grass al so argues that the court inpermssibly allowed
the hearsay statenents of two all eged co-conspirators, R chard
Marshal | and Sam Zucharo, on the obstruction of justice charge,
despite the fact that the governnent failed to show that these
decl arants were co-conspirators. However, the court finds the
government met its burden of proving that the two declarants were
co-conspirators for purposes of the co-conspirator adm ssion
exception to the hearsay rule.

Lastly, the court rejects Gass’ argunent that the
evi dence about threats on the life of a co-conspirator were
erroneously adm tted because defendant has not shown how this
evi dence has prejudiced himor the proceedings in any way.
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harm ess. Thus, a new trial on the conspiracy to possess and

di stri bute nmet hanphetam ne count will be granted.

A. Sufficiency of the Evidence.

Grass argues that the evidence produced at trial by the
governnment to show that Grass obstructed justice or that he
conspired to possess and distribute ten pounds of nethanphetam ne
was insufficient for a reasonable jury to find himguilty of
those offenses. Thus, Grass seeks an acquittal on both counts
for lack of sufficiency of the evidence.

Because Grass is appealing a jury verdict against him
the court “nust view the evidence in the |ight nost favorable to
the governnment and nmust sustain [the] jury s verdict if a
reasonabl e jury believing the governnent’s evidence could find
beyond a reasonabl e doubt that the governnent proved all the

el ements of the offense.” United States v. Rosario, 118 F. 3d

160, 163 (3d G r. 1997) (quoting United States v. Sal non, 944

F.2d 1106, 1113 (3d Gir. 1991)).

1. bstruction of Justice.

On or about March 8, 2000, Grass was originally charged
in a one-count indictment with conspiracy to distribute and
possess with intent to distribute nethanphetam ne. Trial was
schedul ed to begin on April 24, 2000, but was later continued to

Sept enber 11, 2000. Charles MKee and Jay Haefel e were schedul ed



to be witnesses against G ass. On August 16, 2000, G ass was
charged in a superceding indictment, wth an additional count of
obstruction of justice. |In that count, the governnent alleged
that Grass’ co-defendant, Richard Marshall, on behalf of G ass,
paid Charles MKee approxi mately $3,000 as inducenent to nake a
fal se statenent excul pating Grass and | eave the jurisdiction
prior to the pending crimnal trial against G ass.

In order to sustain its burden of proof for the crine
of obstruction of justice, the governnent nust prove that: (1) a
judicial proceeding was pending at the tine of the alleged
obstruction; (2) the defendant knew that the proceedi ng was
pendi ng; and (3) the defendant then corruptly endeavored to
i nfl uence, obstruct or inpede the due adm nistration of justice

in the crimnal proceeding against him United States v.

Si mons, 591 F.2d 206, 208 n.2 (3d CGr. 1979). As G ass had
al ready been indicted and crim nal proceedi ngs had begun and
Grass had know edge of the pendency of the proceedings, the first
and second elements of this offense are satisfied in this case.
Thus, the issue is whether the governnment proffered sufficient
evidence for a reasonable jury to find that Gass “corruptly .
endeavored to influence, obstruct or inpede the due

adm ni stration of justice.” 18 U S.C. § 1503.

The governnent’s case on the obstruction charge rested
largely on the testinony of Grass’ co-defendant, Richard

Marshall. On direct exam nation, Marshall testified that after



Grass had been arrested on the drug charges, Mrshall was
approached by an individual nanmed Sam Zucharo and asked to see
Charl|l es McKee about buying a notorcycle. MKee is an alleged co-
conspirator in the distribution schenme in which Gass is charged
as a co-conspirator. Zucharo told Marshall that McKee nay assi st
in Gass’ defense.

Marshal | proceeded to neet with McKee, who expressed a
desire to help G ass. After this neeting, Marshall relayed this
information to Grass and Grass suggested that McKee wite a
letter exculpating Grass fromthe distribution schenme. At this
poi nt, according to his testinony, Marshall believed Gass to be
i nnocent of the allegations against him Over a course of
nmeeti ngs between Marshall and McKee between April and August
2000, Marshall agreed that McKee would draft a fake suicide note
excul pating Grass and then | eave the country. Marshall testified
that Grass agreed to pay $4,000 to McKee in exchange for the
letter.

At trial, Marshall testified that MKee delivered the
letter and that he gave it to Grass and Grass’ |awers. The
letter was a suicide note signed by McKee excul pating Grass from
any involvenent in the conspiracy to distribute nethanphetam ne.
Marshal | testified that Grass was satisfied with the content of
the letter and that he was told by G ass that an individual named
M ke woul d be getting in touch with Marshall to give Marshall the

$4,000 to pass on to McKee. Some tinme thereafter, Grass called



Marshal | inquiring whether Mke had gotten in touch with Marshal
and Marshall responded that he had not. Gass told Marshall that
he woul d “take care of it”. Ten mnutes later, Marshall received
a call fromMKke to set up a tine for Marshall to get the noney
fromMke. Mrshall then net Mke and received an envel ope of
cash, and thereafter, Marshall turned the noney over to MKee.

Marshal |’s testinmony on cross-exam nation varied from
his direct in significant respects. He stated on cross that he
gave McKee the noney not to influence his trial testinony but in
exchange for a notorcycle which McKee and Grass believed had been
stolen by Jay Haefel e, another nenber of the distribution
conspiracy. Marshall further testified that he never suggested
to McKee that he use the noney to flee the jurisdiction.
Al t hough he knew t hat MKee was pl anning on using the noney to
get a fake passport, Marshall believed that McKee was | eaving the
country to avoid his own prosecution. Mrshall said that
al t hough he knew that McKee was to be a witness at Grass’ trial,
he did not give MKee the noney in order nmake MKee | eave and be
unavailable to testify. Marshall also testified that the suicide
portion of the note and | eaving the jurisdiction was conpletely
McKee’' s i dea.

The governnent rebutted Marshall’s cross exam nation
testinmony by introducing the video and audi o tapes of
conversations between Marshall and McKee made during the tinme

McKee was cooperating but Marshall was not. During these



conversations, MKee asked Marshall if he had spoken to G ass
about getting noney for McKee to get a fake passport. Marshal
woul d t hen make vague responses, indicating that G ass was
waiting for McKee to wite the letter. During one of the
conversations, Marshall stated that he would give MKee the
$4,000 after he got the letter from MKee. |n another
conversation, Marshall stated that after he got the letter from
McKee, he went over the content of the letter wth G ass.

The governnent proffered additional evidence |inking
G ass to the noney allegedly paid to MKee.? The envel ope in
whi ch Marshall delivered the noney to McKee contained a note
which stated “Nick — | used the noney for car paynents, and so
the famly could go on vacation, will |eave balance no | ater than
Friday. Nancy doesn’t know about this. Thank you. M ke.
know you wi Il be mad about this, but trust ne Friday.” The
governnent argues that this note was fromM ke to Grass and
i ndi cates that the noney Marshall received fromM ke was owed by
M ke to Grass and was given to Marshall to give to McKee on
G ass’ behal f.

The neetings between Marshall and McKee as to which
Marshal |l testified at trial were held between April and August
2000. The governnment introduced evidence that on April 14, 2000,

a pen register was activated on Marshall’s cellul ar phone.

2 The anobunt of the nobney recovered was $3, 000 and not the
$4,000 to which Marshall and McKee had agreed.
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Between April 14, 2000 and August 13, 2000, there were a total of
78 tel ephone calls between Marshall and Grass. Many of these
calls followed imediately after the various recorded neetings
bet ween McKee and Marshall. Ten mnutes after MKee received the
$3, 000 from Marshall on August 8, 2000, there was an out goi ng
call fromMarshall’s cellular tel ephone to Grass’ cellul ar

t el ephone, followed 15 mnutes later by an incomng call to
Marshal |’s cellular tel ephone from Grass’ cellular tel ephone.

The governnment argues that, fromthe course of neetings

i mredi ately followed by the course of calls to Gass, a
reasonabl e jury could conclude that Grass was involved in the
efforts to obstruct justice.

The court finds that the foregoing evidence is
sufficient for a reasonable jury to find Gass guilty of
obstruction of justice. At trial, Marshall testified on direct
to the allegations which conprise the factual basis for the
charge that Grass “corruptly . . . endeavored to influence,
obstruct, or inpede the due adm nistration of justice.” 18
US C 8§ 1503. Although Marshall’s testinony on cross differed
fromthat on direct, the question of Marshall’s credibility is
one for the jury to determne. Essentially, Mrshall presented
two versions of the facts and the jury in its province chose to
bel i eve Marshall’s version on direct exam nation

Furthernore, Marshall’s direct testinony was

corroborated by additional evidence. Nanely, the tape recorded



conversations between Marshall and McKee |link Grass to the
paynment of the $4,000 in exchange for the letter. In addition,
Marshall’s testinony is corroborated by the suicide letter which
excul pated Grass fromany involvenent in the conspiracy to

di stribute net hanphetam ne and t he paynent of the noney. It was
reasonable for the jury to conclude that the note |located within
t he envel ope containing the noney to be paid to McKee in exchange
for the letter clearly was addressed to “Nick,” indicating that
the noney within the envel ope was noney owed to Grass. The fact
that this noney was then passed on to McKee further |inks G ass
up to the paynent of the noney and the obstruction of justice, as
testified to by Marshall. Lastly, the records of cell phone
calls between Marshall and Grass, permtting the inference that
on many occasions Marshall called Gass imediately after neeting
wth McKee, is additional circunmstantial evidence |linking G ass
to the alleged obstruction schenme. The court finds fromthe
total of this evidence that there was sufficient evidence from
whi ch a reasonable jury could find Grass guilty of obstruction of

justice.

2. Conspiracy to Distribute Methanphet ani ne.

The basis of the governnent’s evidence agai nst Grass on
the conspiracy charge is that Grass joined a conspiracy to
di stribute methanphetamine for profit. Two alleged co-

conspirators, Jay Haefele and Charles MKee, are the individuals



from whom Grass al |l egedly purchased net hanphet am ne

a. Legal Principles.

To prove a conspiracy, the governnment nust establish a
unity of purpose between the alleged conspirators, an intent to
achi eve a common goal and an agreenent to work together toward

that goal. United States v. G bbs, 190 F. 3d 188, 197 (3d Gr.

1999). The governnent may prove these elenents entirely by

circunstanti al evi dence. See United States v. Mcdory, 968 F.2d

309, 321 (3d Cir. 1992) (citing United States v. Kapp, 781 F.2d

1008, 1010 (3d Cir. 1986)). The existence of a conspiracy “can
be inferred fromevidence of related facts and circunstances from
which it appears as a reasonable and | ogical inference, that the
activities of the participants . . . could not have been carried
on except as the result of a preconceived schene or common
understanding.” G bbs, 190 F.3d at 197 (quoting Kapp, 781 F.2d
at 1010). However, the governnent nust proffer sufficient

evi dence fromwhich a jury could have concl uded that each drug
transaction in which defendant was involved was “a step in

achi eving the conspiracy’s common goal of distributing [drugs]

for profit.” United States v. Theodoropoul os, 866 F.2d 587, 593

(3d Gr. 1989), overruled on other grounds by United States v.

Price, 13 F.3d 711, 727 (3d Cr. 1994).
“I't is well-settled that a sinple buyer-seller
relationship, wi thout any prior or contenporaneous understandi ng

beyond the sal es agreenent itself is insufficient to establish
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that the buyer was a nenber of the seller’s conspiracy.” @G bbs,

190 F. 3d at 197 (citing MG ory, 968 F.2d at 324-25; Kapp, 781
F.2d at 1010). Thus, if the agreenment is only for the seller to
sell and the buyer to buy, even if the buyer buys a “distribution
quantity” of drugs, no conspiracy exists. Gbbs, 190 F. 3d at

197. However, an occasional buyer for redistribution can be
shown to be a nenber of a conspiracy by evidence, direct or
inferential, of know edge that he was part of a |arger drug

operation. See Price, 13 F.3d at 728; Theodoropoul os, 866 F.2d

at 594. Thus, in cases such as this one, where the defendant’s
only involvenent in the conspiracy appears to be drug purchases,
courts ook to the surrounding circunstances to determ ne whet her
def endant had know edge of the conspiracy to the extent that his
drug purchases are circunstantial evidence of his intent to join
the conspiracy. G bbs, 190 F. 3d at 199.

There are various factors which instruct this
determ nation including the Iength of the affiliation between the
def endant and the conspiracy and the nunber of transactions
comm tted; whether there is an established nethod of paynent; the
extent to which the transactions are standardi zed; and whet her
there is a denonstrated | evel of nutual trust. dbbs, 190 F. 3d

at 199 (citing United States v. Hach, 162 F.3d 937, 943 (7" Gir.

1998)). \Whether a buyer purchased his drugs on credit may be
rel evant to the existence of nmutual trust. See Price, 13 F.3d at

728; United States v. Dortch, 5 F.3d 1056, 1065-66 (7" Cr.
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1993); United States v. Carbone, 798 F.2d 21, 27 (1t Cr. 1986)

(“If the sale had not been nade on credit, a credible argunent
m ght be nmade that it was a single transaction.”). “A credit
relationship may well reflect [nutual trust] and often evidences
the parties’ mutual stake in each other’s transactions.” G bbs,
190 F. 3d at 200.

O her indicia regarding the nethod of paynent nay al so
lead to a determ nation of nmutual trust between the parties,
providing circunstantial proof of defendant’s participation in

the conspiracy. For exanple, in United States v. Sanuels, 741

F.2d 570, 575 (3d Cir. 1984), where the evidence showed one co-
conspirator arranged to have defendant pay noney defendant owed
to that co-conspirator to a different co-conspirator and the

def endant knew that the noney would be used to fund a drug deal,
the court found that the prosecutor had put forward enough

evi dence to “reasonably conclude that on this occasion Samnuel s
knowi ngly acted in furtherance of the conspiracy.” |[|d. at 575.
Courts have al so exam ned whether the buyer’s transactions

i nvol ved a | arge anount of drugs, indicia that it is nore likely
that the buyer intended to redistribute the drugs. See, e.q.

G bbs, 190 F.3d at 199; United States v. Flores, 149 F.3d 1272,

1277 (10" Gir. 1998).
“Though no one of these factors alone will necessarily
be sufficient — without nore — to establish a nmere buyer’s

agreenent to join the conspiracy and his intent to achieve a
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common goal with that conspiracy, the presence of one or nore of
these factors furthers the inference that the buyer knew that he
was part of a larger operation and hence can be held responsible
as a co-conspirator.” G bbs, 190 F.3d at 200.

b. Application to the Facts.

The governnent contends that it has proven by
sufficient evidence that Grass intended to join and in fact
j oi ned the Haefel e and McKee conspiracy, wth its attendant goal
of distributing nethanphetam ne for profit. |In determning
whet her the governnent has net its burden, this court will | ook
at the evidence, drawing all reasonable inferences in favor of
the governnent, the winner of the jury’'s verdict. Furthernore,
the court will exam ne the proffered evidence with “an eye
towar ds whet her [the evidence] reflect[s Grass’] interest or
stake in the success of the operation or . . . a sinple buyer-
seller relationship between” Grass and McKee and Haefele. G bbs,
190 F. 3d at 200.

The governnent’s main witnesses with respect to the
conspiracy charge were Haefel e and McKee who testified at trial
as to their course of dealings wwth Grass. Additional evidence
agai nst Grass consists of audi o-taped recordi ngs of conversations
bet ween Haefel e and McKee beginning in July 1999 through March
2000, when McKee was arrested and becane a cooperating W tness.
These tape recordi ngs corroborate Haefel e and McKee's tri al

testinmony regarding their course of dealings with G ass
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concerni ng the met hanphetam ne di stri bution.

This course of dealing is as follows. In Cctober 1998,
Haef el e delivered five pounds of nethanphetam ne to Grass. Over
the next few nonths, G ass made a series of paynents to Haefele
totaling $50,000 for the October 1998 delivery of
met hanphetam ne. I n March 1999, on conpl eting paynent of the
$50, 000 for the first five pound delivery, Haefele delivered a
second five pounds of nethanphetam ne to Gass. According to
Haefele, the ternms of both transactions were the sanme. Haefele
was to give Grass five pounds of nethanphetam ne along with five
pounds of “cut”?® in exchange for $50, 000.

I nt ercepted conversations between Haefel e and MKee
after Haefele's arrest in July 1999 contain statenents by MKee
that Grass paid McKee for the second five pound delivery of
met hanphet am ne. MKee then gave the noney to Haefel e who turned
the noney over to the DEA. MKee also testified that when G ass
gave himthe paynent for the second delivery, G ass asked MKee
to resupply Gass with a third five pound delivery of
met hanphetam ne. During intercepted conversations held in late
August 1999, Haefel e and McKee di scussed the possibility of
delivering a third shipnent of nethanphetam ne to G ass.

Per haps the nost direct evidence of Gass’ involvenent

with Haefele and McKee in the distribution of nethanphetam ne is

3 “Cut” is atermused to identify a dilutant which is added
to the methanphetamine to increase its vol une.
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a tape recorded conversation between Grass and Haefele.* The
transcript of the conversation is as foll ows:
Haef el e: . | need sone noney for the

l;u.cki ng | awyer.
Haefel e: \Wat?

G ass: Whatta you need?
Haefele: | gotta, | gotta give himabout 50
grand. | think .

Haef el e: Vhat ?
Haefel e: Wat Doc?®

G ass: | just seen him
Haefele: Oh, | didn't just see him
G ass: | did.

Haefele: OK, | didn’t see him W’re doing
all right then?

G ass: Yeah.
Haefele testified that after Haefele stated “I gotta give him
about 50 grand,” Grass made a hand signal where he put up a five
and a zero. Haefele understood this signal to nean $50, 000 and
that Grass had given the $50,000 to McKee. After this
conversation, Haefele recovered $50, 000 from McKee and handed it
over to the DEA

The def endant argues that because the governnment never
i ntroduced evidence of Grass’ direct possession or redistribution
of drugs, the evidence is insufficient for a reasonable jury to
find himguilty of conspiracy to distribute nmethanphetam ne.
However, the court finds that the evidence sufficiently shows a

course of dealing anong Haefele, MKee and G ass whereby on two

occasi ons, Haefele and McKee delivered a five pound shi pment of

“ There is also a silent videotape in which Gass and
Haefel e can be seen getting into Haefele's pickup truck.

> Haefele testified that “Doc” refers to MKee.
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met hanphetam ne to Grass along with five pounds of “cut.” It was
reasonable for the jury to infer that Gass’ purchase of the
dilutant along with the drugs evidences an intent by Gass to

i ncrease the volune of drugs available in order to increase
profits made on redistribution of the drugs. Furthernore, it was

reasonable for the jury to conclude that Haefel e and MKee were

aware that Grass bought the “cut” in order to increase the anount
of drugs available for redistribution. The fact that all three
were aware of Grass’ redistribution of the drugs evinces a common
under standi ng that Grass was furthering the purpose of the
conspiracy to distribute nethanphetam ne for profit. See

Theodor opoul os, 866 F.2d at 593.

Addi tionally, the evidence shows that Grass continually
paid for the drugs on credit; a reasonable inference thereby
could be drawn by the jury that there was a nutual trust between
Haef el e, McKee and G ass, whereby the latter two entrusted G ass
with $100, 000 worth of methanphetam ne with the know edge t hat
Grass would repay them once he resold the drugs for a profit.
See Price, 13 F.3d at 728.

Furthernore, the fact that Grass purchased on credit
evinces a nutual stake in the overall operation. “By extending
credit to a buyer, the seller risks the possibility that the
buyer will be unable to resell the drugs: even if the buyer does
resell the drugs, in this generally thinly capitalized

“busi ness,’” the seller will likely have to wait until the buyer
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collects the noney fromhis resale before he can pay the seller
back for the initial purchase.” Gbbs, 190 F.3d at 200. In
addition, “the buyer has a vested interest in the seller’s
ability to maintain a good working relationship with his
supplier, since the buyer will not profit unless the drugs
continue to flowfromthe seller’s supplier to the seller.” |d.
Thus, the paynent schedul e between Haefele, MKee and G ass shows
that there was a nutual interest in each other’s transactions, a
fact which further supports a reasonable jury finding of a
conspiracy.

Lastly, according to McKee’'s testinony, corroborated by
i ntercepted conversations between MKee and Haefel e, G ass
expressed a desire to purchase additional nethanphetam ne from
Haef el e and McKee after Grass nade the second paynent. Thus,
Grass wanted to continue his relationship with Haefel e and MKee
and purchase additional nethanphetam ne fromthe other two on
credit, further evidence of an established course of conduct
between the three with the ultimte goal being the distribution
of net hanphet am ne.

In total, the evidence is sufficient® for a reasonabl e

61t is noteworthy that nost of the evidence proffered by
t he governnent to prove Grass’ participation in the distribution
conspiracy is conprised of testinony of and surreptitious
i nterceptions of conversations between alleged co-conspirators.
The only evidence which directly inplicates Grass is the recorded
conversation between Haefel e and Grass contai ning G ass’
adm ssion of making a $50, 000 paynment to McKee. However, the
governnment may prove the elements of conspiracy by circunstantial
evi dence provided that it does so by proof beyond a reasonabl e
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jury to conclude that Grass participated in a conspiracy to

di stri bute nmethanphetam ne.’

B. Evidence Inplicating Gass in Drug Dealings |nvolving
Mari j uana.

Alternatively, Grass argues that he is entitled to a
new trial because the governnent inproperly elicited testinony
fromHaefele that he sold marijuana to a nunber of people

including Nick Grass.® After the testinony was elicited, defense

doubt. See Mcdory, 968 F.2d at 321

" Defendant’s reliance on the recent case of United States
v. Pressler, 256 F.3d 144 (3d Cr. 2001) is msplaced. 1In
Pressl er, although the governnment presented sufficient evidence
to show that defendant had distributed a | arge quantity of
heroin, the governnent failed to present sufficient evidence that
def endant had entered a conspiracy to distribute because it
presented no i ndependent evi dence of the existence of an

overarching conspiracy. “[A] conspiracy conviction nmay stand
only if the Governnent proves the existence of an underlying
agreenent.” 1d. at 157 (enphasis in original). The Pressler

court distinguished United States v. G bbs on the ground that in
G bbs, there was no question that an agreenent to distribute
drugs existed; the only dispute was whether the defendant in
gquestion had agreed to join the conspiracy. Pressler, 256 F. 3d
at 151. This is the case here where it is clear that Haefel e and
McKee forned a conspiracy to distribute nmethanphetam ne and the
issue is whether Grass joined it.

8 The testinobny at issue was elicited during the
governnent’s direct exam nation of Haefele.

Gover nnment : Now, did you engage in other
unl awful activities besides
that involving P2P, the
di stribution of P2P and
met hanphet am ne?

Haef el e: Yes.

Gover nnent : Did you also distribute
mari j uana?
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counsel objected and at sidebar noved to strike the testinony and
for a mstrial. Defense counsel argued that the basis for the
indictnment is the distribution of nethanphetam ne and the

gover nnment gave no notice under Federal Rule of Evidence 404(b)
of its intention to introduce evidence of prior marijuana sales
by the defendant.® Thus, defense counsel argued that the

testi nony was i nadm ssi bl e under Federal Rul es of Evidence 404(b)
and 403, and created substantial prejudice against Gass which
could not be renedied by a limting instruction to the jury.
After discussion with counsel at sidebar, the court denied G ass’

motion for a mstrial, but gave the followi ng instruction to the

jury:
Haef el e: Yes.
Gover nnent : Who did you distribute
marijuana to?
Haef el e: Cene Marusa, Eddie fromthe
fish store, Jill Kohn, Sue

Madden, N ck G ass.
Tr. Trans., 2/23/01, p. 122, |ines 16-25.
° Federal Rule of Evidence 404(b) provides:

Evi dence of crines, wongs, or acts is not
adm ssible to prove the character of a person
in order to show action in conformty
therewith. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, intent, preparation, plan,

know edge, identity, or absence of m stake or
acci dent, provided that upon request by the
accused, the prosecution in a crimnal case
shal | provi de reasonabl e notice in advance of
trial, or during trial if the court excuses
pretrial notice on good cause shown, of the
general nature of any such evidence it
intends to introduce at trial.
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di sregard any references that were nmade
by the witness to M. Gass being involved in
any way, shape or formw th the distribution
of marijuana, that the distribution of
marijuana is not a part of this case, and
that the defendant woul d deny and does deny
that he was in any way, shape or manner
involved in the distribution of marijuana.

So in short, this is stricken fromthe
record, it had nothing to do with this case,
and we’' |l go on with that.

Tr. Trans., 2/23, p. 144.

In determ ning whether Gass is entitled to a new trial
based on the jury' s exposure to the nmarijuana testinony, the
analysis is two-fold. First, was the evidence inadm ssible under
Rul e 404(b)? If so, was the jury’s exposure to the testinony
harm ess error or did it affect a substantial right of the
defendant? As part of this second inquiry, the court nust
determ ne whether the instruction to the jury to strike and
di sregard the evidence saf eguarded defendant’s rights. See

United States v. Mirley, 199 F.3d 129, 140 (3d Gr. 1999)

(finding jury instruction insufficient to safeguard defendant’s
rights).

As to the first issue, the court finds that the
evi dence was i nadm ssi bl e under Rule 404(b). “If the governnent
of fers prior offense evidence, it nust clearly articul ate how
that evidence fits into a chain of l|ogical inferences, no |ink of
whi ch can be the inference that because the defendant committed
[a similar bad act] before, he therefore is nore likely to have

committed this one.” United States v. Sanpson, 980 F.2d 883, 887
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(3d Gr. 1992). “The governnment nust therefore proffer a |ogical
chain of inference consistent with its theory of the case.” |d.
at 888.

As a basis for admssibility, the governnent proffered
that the testinony about the sale of marijuana was part of an
overall conspiracy to distribute controll ed substances and t hat
it was intrinsic in nature to the evidence of the charged
met hanphet am ne trafficking. However, the crine charged here was
conspiracy to distribute nethanphetam ne; there is no nention of
marijuana in any of the charging docunents. This proffer does
not constitute a “logical chain of inferences.” |In Sanpson, the
Third Grcuit rejected the governnment’s argunent that the
evi dence of past drug convictions should be admtted to show part
of a plan or schene, refuting an accident or m stake defense.
Here, the evidence does not even go that far. The argunent that
a conspiracy to distribute marijuana is intrinsic in a conspiracy
to distribute nethanphetam ne is al nbst an adm ssion that the
evidence is being offered for the inproper purpose of propensity.
Thus, the evidence was i nadm ssible under Rule 404(b).

The next question is whether the jury's exposure to the
evi dence of marijuana purchases by Grass, in light of the
[imting instruction given, was harm ess error or did it affect a

substantial right of the defendant. See Becker v. Arco Chem ca

Conpany, 207 F.3d 176, 205 (3d Cr. 2000). Under harnless error

anal ysis, unless it is highly probable that the error did not
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affect the judgnment of the jury, the court should grant a notion

for a newtrial. Governnent _of the Virgin Islands v. Toto, 529

F.2d 278, 284 (3d Cir. 1976). |In Toto, the jury heard inproper
evi dence of a prior conviction. Although the court instructed
the jury to conpletely disregard the evidence, the appellate
court stated that because it could not state that it is highly
probabl e that the evidence did not contribute to the jury's

j udgnment of conviction, the judgnent was reversed and the case
remanded for a newtrial. 1d. at 284. “Wen such evi dence

i nadvertently reaches the attention of the jury, it is nost
difficult, if not inpossible, to assune continued integrity of
the presunption of innocence.” |d. at 283. In explaining why
the limting instruction to the jury was not sufficient to erase
the harmto defendant, the court explained that a “drop of ink
cannot be renoved froma glass of mlk.” 1d.

Simlarly, in United States v. G arke, 343 F.2d 90 (3d

Cir. 1965), despite their asserted defense of entrapnent,

def endants were found guilty of conspiring to violate federal
narcotics | aws and maki ng unl awful sales of narcotics. During
the direct exam nation by the prosecutor of a federal narcotics
officer, the wtness testified that one of the defendants had
told the witness that he had “furnished a consi derabl e amount of
cocaine to a fellowin New York Cty. . . .” 1d. at 91. After
the testinony was given, the defense objected and the court

i medi ately instructed the jury to disregard the testinony. 1d.
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at 91-92. The court held that because the stricken testinony

t hat defendant had admtted unlawful trafficking of cocaine in
the past “struck at the hear of the defense of entrapnent,” the
“nost valiant effort on the part of a conscientious juror to obey
the trial judge s adnonition to disregard the testinony coul d
only be an exercise in futility.” [ld. at 93.

In this case, Haefele s testinony regarding prior
marijuana sales nmade to Grass cannot be said to be harnl ess error
Wth respect to the governnent’s case against Grass on the
conspiracy to distribute charge. As detailed above, a |arge part
of the governnent’s evidence against Grass on this charge is
contained in the testinony and intercepted conversations of
Haefele. Haefele testified in detail how he distributed two five
pound shi pnents of nethanphetam ne to G ass. Based on Haefele's
testi nony regardi ng the paynent arrangenents between Haefel e,
McKee and Grass, this court concluded that the three operated on
the basis of trust and that this special relationship was an
i nportant part of the evidence fromwhich a reasonable jury could
find Gass guilty of the conspiracy charge. The fact that the
very same w tness agai nst Grass on the nethanphetam ne conspiracy
testified that he also sold marijuana to Grass is highly
prejudicial to Grass. In light of this prejudice, this court
cannot say that it was highly probable that the jury’ s exposure
to the testinony regarding prior marijuana sales did not affect

t he judgnent of the jury. As such, defendant’s notion for a new
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trial on the charge of conspiracy to distribute nmethanphetam ne

will be granted.?°

CONCLUSI ON

The court finds that the governnent presented
sufficient evidence to support the jury's verdict of guilt as to
both the obstruction of justice and the conspiracy to possess and
di stribute net hanphetam ne counts. The defendant’s notion for a
judgnent of acquittal as to both of these counts, therefore, wll
be denied. However, the court finds that the evidence of
defendant’ s i nvol venent in the purchase of nmarijuana with co-
conspirator Jay Haefel e was inadm ssible under Federal Rule of
Evi dence 404(b) and the court cannot find that such error was
harm ess. Thus, defendant’s notion for a newtrial on the
conspiracy to possess and distribute nethanphetam ne count wll

be grant ed.

10 Because the obstruction of justice count involved
different evidence and different witnesses, a new trial on that
charge will not be granted.
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