IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AARON W CKS
Plaintiff, . aVIL ACTION
v. . No. 00-3754
WARDEN SHI ELDS, et al .,
Def endant s.
JOYNER, J. JANUARY , 2002
MEMORANDUM AND ORDER
This is a prisoner civil rights case brought by Plaintiff
Aaron Wcks (“Plaintiff”) against nultiple Defendants, including
Deborah Sharpe (“Sharpe”), Sergeant Hutson (“Hutson”), Lieutenant
Holt (“Holt”), Lieutenant Waterford (“Waterford”), Captain Mercer
(“Mercer”™), Major Banberski (“Banmberski”), and Warden Shi el ds
(“Shields”) (collectively referred to as “Defendants”),! who are
all enployees of or affiliated with the State Correctional
Institution in Sonerset, Pennsylvania (“S.C. 1. Sonerset”) where
Plaintiff was incarcerated when the conpl ai ned of conduct
occurred. Presently before the Court is the Mdtion of all the
remai ni ng defendants for Summary Judgnment pursuant to Fed. R
Cv. P. 56. For the reasons that follow, we will grant the

Def endants’ WMoti on.

! The Court granted the notion to dism ss of another
def endant, Sergeant Harris, in January of 2001.



BACKGROUND

The facts of this case stemfrom all eged m streat nment
suffered by Plaintiff at the hands of various Defendants who are
all enployees of or affiliated with S.C.I. Sonerset.? During
Plaintiff’s incarceration at S.C.I. Sonerset, he was enployed in
the legal clinic. Throughout Plaintiff’s enploynment at the |egal
clinic, he msused his position to send a | arge volune of nmail to
t he Phil adel phia Public Defender’s Association (“Defender’s
Association”) and/or to the Probation Ofice on behalf of other
inmates and signed the letters indicating that he was the
representative of the various other inmates. Plaintiff’s
practi ce was agai nst the House of Corrections (“HOC') policies.
The mail sent by Plaintiff was so vol um nous that the Defender’s
Associ ation called the institution and asked that the letter
witing cease. Plaintiff received several verbal warnings
informng himthat if he did not stop m susing his position at
the legal clinic in violation of HOC policies, he would be fired.
Plaintiff admts that he continued this practice despite the
warnings. Finally, Plaintiff was fired fromhis position at the
| egal clinic.

After Plaintiff’s termnation, he was only all owed access to

2 The facts are taken fromthe anended conpl ai nt,
Plaintiff’s deposition testinony, and the affidavits submtted by
Def endant s.



the legal clinic and law library on the days that his housing
unit was assigned to visit. Further, he could only send nuail
regarding any inmate, free of charge, to Jules Epstein, the
Prison Master, and the Pennsylvania Prison Society.

Plaintiff also alleges that he was often not allowed to
finish meals at the dining hall, referred to as the “chow hall,”
and that snide remarks were made to himwhile eating there.
Plaintiff’s specific allegations with respect to each Def endant
are sunmmari zed bel ow:

A. Debor ah Shar pe

Plaintiff alleges that Sharpe, who is a social worker at the
HOC and who was in charge of the legal clinic, threatened
Plaintiff on three separate occasions while he was an enpl oyee of
the legal clinic. Plaintiff alleges that on two separate
occasi ons Sharpe told Plaintiff that if he did not nake copies of
unspeci fied docunents for her she was going to fire him
Plaintiff also alleges that Sharpe told Plaintiff that if he did
not stop his letter witing canpaign on behal f of other
prisoners, which was in violation of the HOC policies, she would
fire him

B. Sergeant Hutson

Plaintiff alleges that Hutson nmade snide remarks to himin
the chow hall and that she would make Plaintiff |eave the chow

hall before he had finished his nmeals. Plaintiff further alleges



that Hutson would not allow Plaintiff access to the legal clinic
during the 3 p.m to 11 p.m shift.

C. Li eutenant Holt and Li eutenant Waterford

Plaintiff alleges that Holt and Waterford would not all ow
him access to the legal clinic during the 3 ppm to 11 p. m
shift, threatened himnot to report prisoner physical abuse, and
pl aced hi m on house arrest.

D. Captai n Mercer

Plaintiff alleges that Mercer told himto stop sending
letters on behalf of other prisoners through the legal clinic
mail and told Plaintiff that he would only send mail free of
charge fromPlaintiff to Jules Epstein, the Prison Master, and to
t he Pennsyl vania Prison Society.

E. Maj or Banber ski

Plaintiff alleges that Banberski refused to respond to the
grievances filed by Plaintiff, sanctioned the firing of Plaintiff
fromhis job at the legal clinic, and ordered that Plaintiff only
be allowed in the prison legal clinic on the days that his
housi ng unit was scheduled to visit.

F. VWar den Shi el ds

Plaintiff alleges that Shields knew of the “w ongful
firing,” restricted access to the legal clinic, and the

unanswered grievances, but did nothing about them



DI SCUSSI ON

Legal Standard

In deciding a notion for summary judgnent under Fed. R Civ.
P. 56 (c), a court nust determ ne “whether there is a genuine
i ssue of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of law.” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Cir. 1999) (internal citations

omtted). Wen nmaking this determ nation, courts should viewthe
facts, and reasonable inferences drawn therefrom in the |ight

nost favorable to the non-noving party. See, e.q9., Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587, 106 S.

Ct. 1348, 89 L. Ed. 2d 538 (1986). For its part, the non-noving
party must, through affidavits, adm ssions, depositions, or other
evi dence, denonstrate that a genuine issue exists for trial. See

Celotex Corp. v. Catrett, 477 U S. 317, 324, 106 S. C. 2548, 91

L. BEd. 2d 265 (1986). In nmaking its showi ng, the non-noving
party “nust do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts,” id. at 586, and
nmust produce nore than a “mere scintilla of evidence in its

favor” to withstand sumary judgnent. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249, 106 S. C. 2505, 91 L. Ed. 2d 202
(1986). If the non-noving party fails to create “sufficient

di sagreenent to require subm ssion [of the evidence] to a jury,”



the noving party is entitled to judgnent as a matter of |aw

Li berty Lobby, 477 U.S. at 251-52.

1. Retaliation daim

Plaintiff argues that each Defendant violated his
constitutional rights in retaliation for Plaintiff’s prior
conpl ai nts about the excessive force and physical abuse of
prisoners. Thus, although not stated as such, Plaintiff is
attenpting to press a 42 U S.C. 8 1983 retaliation claim

To prevail on a retaliation claimunder 42 U S.C. § 1983,
plaintiff nust denonstrate (1) that he was engaged in protected
activity; (2) that the Governnent responded in retaliation; and
(3) that the protected activity was the cause of the Government’s

retaliation. See Anderson v. Davila, 125 F.3d 148, 161 (3d Cr.

1997); McGath v. Johnson, 67 F. Supp.2d 499, 512 (E.D. Pa.

1999). In evaluating the causation elenent, courts enploy a

burden shifting framework. Rauser v. Horn, 241 F.3d 330, 333 (3d

Cr. 2001). Under this framework, the plaintiff bears the
initial burden of “proving that his constitutionally protected
conduct was ‘a substantial or notivating factor’ in the decision

to discipline him” |1d. (quoting Munt Healthy Bd. of Ed. v.

Doyl e, 429 U S. 274, 278, 97 S. Ct. 568, 50 L. Ed.2d 471 (1977)).
If a plaintiff neets this burden, the burden shifts to the

defendant to “prove by a preponderance of the evidence that it



woul d have taken the same disciplinary action even in the absence
of the protected activity.” 1d.

Plaintiff argues that each action outlined above was taken
inretaliation for his reporting physical abuse of other inmates.
However, Defendants argue that Plaintiff has not presented
sufficient evidence to neet the causation burden.® W agree.
Below is a discussion of the alleged retaliatory acts.

A. Termnation fromlegal Cinic Position

Plaintiff alleges that he was term nated fromhis position
at the legal clinic in retaliation for his prior reports of
excessive force and physical abuse. However, the uncontradicted
facts denonstrate that Plaintiff was fired fromhis job because,
despite repeated warni ngs, he m sused his position in violation
of HOC policies. See Aff. of Joseph Banberski at Y 5 and 6;
Aff. of Deborah Sharpe at 1 3-6.

Plaintiff has not presented any evidence to suggest that he
was term nated for any other reason. |In fact, Plaintiff admts
in deposition testinony that he was warned that his continued
m suse of his legal clinic position would lead to his term nation

and that he chose to continue to violate the HOC policy despite

3 Def endants al so argue that Plaintiff has not net the
first and second elenents of a retaliation claim However,
Def endants did not brief those elenents and instead focused
solely on the causation elenent. As the Mdtion can be deci ded on
t hose grounds as well, the Court will only discuss the causation
el enent .



this warning. See Wcks Dep. Tr. at pp. 37-43. Plaintiff has
not presented any evidence to denonstrate that he was fired in
retaliation for reporting excessive force and physical abuse of
prisoners.

B. Renoval From the “Chow Hall”

Plaintiff also clainms that he was ordered to | eave the chow
hal| before finishing his nmeals in retaliation for his reports of
pri soner abuse. However, the facts denonstrate that the chow
hall policies were applied equally to all prisoners. In order
for all of the prisoners to be able to eat their evening neal,
the institution enployed a rotation schedule where, after a
certain period of tine, prisoners were asked to | eave the chow
hall row by row in order for the next group of prisoners to
enter. See Aff. of Gertrude Hutson at Y 2-3 (describing the
evening neal tinme schedule); see also Wcks Dep. Tr. at pp. 59-64
(sanme). In fact, Plaintiff admts in his deposition testinony
that this policy was not directed solely to him but rather that
all of the prisoners were asked to | eave the chow hall after a
certain anmount of tinme. See Wcks Dep. Tr. at pp. 59-64. There
are absolutely no facts to suggest that retaliation was the

reason Plaintiff was not allowed to finish his neals.



C. Not Allowing Plaintiff in Legal dinic from3:00 p.mto
11: 00 p.m Shift

Plaintiff alleges that following his termnation fromthe
legal clinic and in retaliation for his reports of abuse, he was
not allowed in the legal clinic during the 3:00 p.m to 11:00
p.m shift. However, the facts, including Plaintiff’s
adm ssions, denonstrate that after his termnation Plaintiff was
al l oned access to the legal clinic on the days that his bl ock was
assigned tine to use the clinic. See Banberski Aff. at {7; Wcks
Dep. Tr. at pp. 51-53. Plaintiff further admtted that he was
never prevented fromsigning up for a tine slot to visit the
legal clinic on his block’s designated day. See Wcks Dep. Tr.
at p. 53. Thus, Plaintiff cannot claimthat he was deni ed access

to the legal clinic. See generally Carter v. Dragovich, No.

ClV.A 96-6496, 1999 W 549030, * 1 (E.D. Pa. July 27,
1999) (i nmat e has no i ndependent right to law libraries and | egal
assi stance prograns).

D. Restricted Mhail

Plaintiff conplains that he was only allowed to send mail on
behal f of other inmates to Jules Epstein, the Prison Master, and
t he Pennsyl vania Prison Society for retaliatory purposes. The
facts denonstrate that Plaintiff was only allowed to send mail on

behal f of other prisoners free of charge to these two sources.

See Wcks Dep. Tr. at pp. 30-41. However, Plaintiff admts that,



if he paid for the postage hinself, he could send mail on behal f
of hinself or any other inmates to any entity. 1d. There are no
facts to denonstrate that any restrictions placed on Plaintiff’s
“free postage” mail were undertaken for any retaliatory purpose.

E. Verbal Harassnent and Failure to Respond to Gievances

Plaintiff further conplains that he experienced verbal abuse
and harassnent and that the grievances he filed were not
responded to in retaliation for his reports of prisoner abuse.

As with Plaintiff’s other conplaints, he has not produced any
evi dence to suggest that retaliation notivated this alleged
verbal harassnent or the alleged failure to respond to his
grievances.* Thus, summary judgnent will be granted for these

clainse as well. See generally Rivera v. Chesney, No. CIV.A 97-

7547, 1998 W. 639255, at *4-*5 (E.D. Pa. Sept. 17, 1998) (fi nding
that “[v]erbal harassnent or threats by a prison officer to an
inmate, without a reinforcing act, will not state a 8§ 1983 cl ai nf
and prisoners are “not entitled to a grievance procedure and the
state creation of such a procedure does not create any federal
constitutional rights”)(internal citations omtted); Alah v.

St achel ek, No. CIV. A 95-7593, 1998 W. 281930, at *14 (E.D. Pa.

4 Further, Plaintiff has not produced any evidence to
suggest that he experienced any verbal harassnent or that he
filed any grievances which were not responded to.

10



May 29, 1998); WIlson v. Horn, 971 F. Supp. 943, 947-48 (E. D. Pa.

1997), aff’d, 142 F.3d 430 (3d Cir. 1998).
CONCLUSI ON
Plaintiff has not presented any facts to support his
all egations that retaliatory actions were taken against himin
response to his reports of prisoner abuse. Therefore, the Court
will grant the Defendants’ Mtion for Summary Judgnent. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AARON W CKS,
Plaintiff, . OVIL ACTION
v, : No. 00-3754
WARDEN SHI ELDS, et al .,

Def endant s.

ORDER
AND NOW this day of January, 2002, upon consideration
of the Motion for Summary Judgnent of Defendants, Deborah Shar pe,
Sergeant Hutson, Lieutenant Holt, Lieutenant Waterford, Captain
Mercer, Major Banberski and Warden Shiel ds (Docunent No. 71), it
is hereby ORDERED that, for the reasons set forth in the

f oregoi ng Menorandum the Mdtion is GRANTED

BY THE COURT:

J. CURTIS JOYNER, J.



