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|. Introduction

This case involves a dispute between two distributors
of private |abel butter. Plaintiff has alleged that defendants
breached an oral agreenent between the parties when it refused to
fill plaintiff's orders for packaged butter, raised prices for
butter it did sell to plaintiff and solicited plaintiff's
custonmers. Plaintiff also alleged that defendants engaged in
discrimnatory pricing to plaintiff's disadvantage. Plaintiff
seeks $60 mllion in danages.

Plaintiff comrenced this action in the Bucks County
Court of Common Pl eas agai nst Societe de Diffusion Internationale
Agro-Alinmentaire ("Sodiaal"), Sodiaal North Anerica Corporation
("SNAC'), Kellers' Hotel Bar and Sodi aal Acquisition Corporation
("SAC"). The defendants subsequently renoved the case to this
court. In an anmended conplaint, plaintiff asserted clains for

breach of contract (count one), tortious interference with



contractual relations (count twd) and violation of the Robinson-
Pat man Act, 15 U. S.C. 8§ 13(a) (count three). Plaintiff has now
abandoned the claimin count two which it states in its brief is
"W thdrawn." Defendants Sodi aal and SAC were di sm ssed as
parties for |ack of personal jurisdiction.

Presently before the court is the notion of defendants
SNAC and Kellers' Hotel Bar for sunmary judgenent on plaintiff’s
remai ning clains.?

1. Legal Standard

In considering a notion for summary judgnent, the court
must determ ne whet her "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d CGr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. All reasonable inferences fromthe

record are drawn in favor of the non-novant. See id. at 256.

1t is now uncontroverted that Keller's Hotel Bar is an
uni ncor porated division of SNAC. As no party has noved to anend
t he caption, however, the court will continue to refer to
defendants in the plural.



Al t hough the novant has the initial burden of denonstrating
t he absence of genuine issues of material fact, the non-novant
must then establish the existence of each el enent on which it

bears the burden of proof. See J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

US 921 (1991). A plaintiff cannot avert sunmary judgnent with
specul ation or by resting on the allegations in his pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in his favor. Anderson, 477 U S. at 248;

Ri dgewood Bd. & Educ. v. N.E. for ME., 172 F.3d 238, 252 (3d

Cr. 1999); WIllianms v. Borough of West Chester, 891 F.2d 458,

460 (3d Cir. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184 (E. D

Pa. 1995).
[1l1. Facts

From t he conpetent evidence of record, as
uncontroverted or otherwi se taken in the light nost favorable to
plaintiff, the pertinent facts are as foll ow

Plaintiff Frank Sexton Enterprises, Inc. ("FSE") is a
closely held corporation with its principal place of business in
Doyl est own, Pennsylvania. Since its formation in 1990, FSE has
engaged in the business of whol esaling butter, eggs and cheese
pur chased fromothers and then resold to food service conpani es

and retail grocery markets. Frank Sexton is the corporation's



President and principal stockholder. The conpany uses the trade
name Sonmer Mai d.

Def endant SNAC is a Del aware corporation which did
busi ness from 1990 t hrough 1999 t hrough four operating divisions.
Its principal place of business is in Harleysville, Pennsylvani a.
The two divisions which supplied Sonmrer Maid during part of the
1990s are the Keller's Division ("Keller's") located in
Harl eysville and the Mayfair Division ("Mayfair") located in
Sonerset, Pennsyl vani a.

During the relevant period, Keller's packaged butter
whi ch was obtained from Mayfair creanery and other butter
manuf acturers in the Md-Wst and West.? Sommer Miid purchased
packaged butter from several manufacturers and packagers,
including Keller's, which it stored and delivered to food service
conpani es and retail grocery markets.

The rel ationship between the parties derived froma
| ongst andi ng personal relationship between two i ndustry veterans.
In 1970, Frank Sexton was enpl oyed by Associated M|k Producers,
Inc. ("AMPI"). |In 1975, he becane President of AMPI's Sonmer
Maid Division. Frank Sexton nmet Arthur Thonpson shortly after he
was enployed by Keller's in the 1970's. |In Decenber 1989,

Keller's was acquired by defendant SNAC. M. Thonpson, then

2 Keller's division was not engaged in the manufacture of
butter during this period. Creaneries, such as the Mayfair
Di vi sion, separate creamfromwhole m |k and then churn the cream
(or "butterfat") into butter. Packagers, such as Keller's,
operat e equi pnment which divides butter into 1/4 Ib., 1/2 I b. and
1 1b. units.



General Manager of Keller's, was given considerable autonony in
hi s continued operation of the division.

In late 1989, M. Sexton and M. Thonpson began
di scussing potential business opportunities should M. Sexton
purchase the assets of the Sommer Maid division of AMPI. In
Septenber 1990, M. Sexton fornmed FSE which then purchased the
assets of the Sommer Maid division of AMPI. Plaintiff
imedi ately transferred Sommer Maid's packagi ng and | abel i ng
equi pnent to Keller's. Sone of the enpl oyees who were trained to
operate the equi pnent went to Kellers.

The conposition of mlk is 87% water, 5% actose, 3. 7%
creant, 3.1% protein and 1.2% ash. Assunmi ng a constant nunber of
cows, two biological variables affect the quantity of cream
production. First, the anount of m |k which cows produce varies
fromnonth to nonth during the year. MIK production is highest
inthe first six nonths of the year and peaks in April. At the
seasonal nadir in md-autum, production is 7%to 8% ower than
peak production season. Secondly, the anpbunt of creamas a
percentage within the mlk varies. It peaks in Decenber at 3.8%
and bottons out in July at just over 3.5% As a result of these
bi ol ogi cal factors, the supply of creamis generally higher in

the spring and | ower in autumm nonths.

8 Creamis also called "butterfat."
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Bet ween 1988 and 1996, several econom c and denographic
factors conbined to make butter production in the eastern United
States nore costly. M1k produced in the East is close to |arge
urban centers which create a high demand for fluid mlk. About
40% of the m Ik produced in the region is dedicated to fluid use
as conpared, for exanple, with the Md-Wst where 15%of the mlk
produced is allocated to fluid use. The remaining mlk is
avai l abl e for | ess perishabl e production uses.

The primary production uses of mlk are butter, cheese,
ice cream and sour cream Cheese and ice cream which conpete
wth butter for the cream supply, generate a higher profit margin
than butter. Between 1988 and 1996, the supply of mlk increased
nationally at an annual rate of 1% while butter production
decreased on average by 1.2% annually. During this sane period,
cheese production increased by 3.4% and ice cream production
i ncreased by 4.3% annually. In 1996, the East was honme to 31% of
the nation's ice cream pl ants.

The national percentage of m |k produced in the East
and M d-West regions has decreased while the percentage of mlKk
produced in the far Western states has increased.* This is due,
inlarge part, to the different structure of Western conmerci al

dairy operations. The Western dairy industry is dom nated by

4 The Northeast and M dwest nmarket share decreased from
49.4% in 1988 to 43.9%in 1996. The Western mar ket share of
production increased from 18.4%to 24.5% during this period.
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| arger dairy operations with nore cows and greater mlk
production per cow than the rest of the United States which
allows for greater economes of scale. The primary raw
ingredient in butter production, cream is thus in shorter supply
and hi gher demand in the East than in the Wst.

The United States Departnment of Agriculture ("USDA")
has supported the price of m |k by purchasing surplus cheese,
butter and nonfat dry m |k powder fromthe market at an announced
support price. Wen the nmarket price drops bel ow the support
price, the manufacturers sell to the federal governnent. Wen
the market price rises above 110% of the support price, the
manuf acturers are permtted to "buy back" the product at 110% of
t he support price.® As a result, the governnment stored butter
during the peak cream production season in the spring and then
sold the butter back to the manufacturers in the autumm when the
supply of creamdrops and the demand for butter increases.?

The USDA gradually | owered the support price during the
1990s from about $1.20 per pound in 1989 to less than $.65 per

pound in 1994. Since 1994, the governnent has all but abandoned

> In nost years from 1988 to 1993, the butter support price
was reduced during the second half of the year. As a result,
manuf acturers could "buy back” in the autunm at a price close to
that at which the butter was originally sold.

6 The demand for butter is highest during the "baking
season” of Novenber and Decenber. On average, 40% of retai
butter sales are made during the fourth quarter.
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butter storage and left to the private sector the task of storing
butter and to the market the task of setting a market price.

The market price of butter is set each week by the
Chi cago Mercantil e Exchange ("CME") where the product was traded
every Friday during the period pertinent to this dispute.

Because creamis the primary cost in butter production, the price
of creamis closely related to the price manufacturers pass on to
purchasers. The decline of the butter price support in
conjunction with increased demand for cream by cheese and ice
cream manuf acturers caused the traditionally stable butter market
to fluctuate wldly between 1994 and 1996.

At the retail level, butter is sold under a brand nane
such as Land O Lakes or Keller's or a private |abel frequently
bearing the nanme of the retail establishnent where the butter is
sold to consuners. Private |abel butter is generally sold at a
| oner cost than brand name butter. Unlike brand nane butter,
which is priced at a given dollar amount, private |abel butter is
priced by what is known as an "overage" or a given anount over
the price of butter trading on the CVME.” The market for private
| abel butter is conpetitive and price sensitive. Mst retailers

purchase private |abel butter fromat |east two manufacturers or

" When two parties agree to sell butter at 15 cents
overage, in the absence of any other prom ses, the buyer bears
the risk (and the benefit) of price changes fromthe tine of
contract until the tinme of delivery.
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di stributors. Consequently, a small increase in overage by one
manuf acturer could result in a significant |oss of business.

In 1990, both Sommer Maid and Keller's delivered butter
to several retail custoners in the md-Atlantic region. Upon
transferring Somrer Mai d' s packaging and printing equi pnent to
Keller's, plaintiff's primry business consisted of placing
orders it obtained for private | abel butter fromretai
establ i shnents with a packager such as Keller's.® Somrer Mid
has thirty-nine enployees at its Doylestown facility. The
facility consists of an office and refrigeration and | oadi ng
space. The product is stored in Doyl estown before being shipped
to the custoners.

Butter is usually packed for retail sale in 1/4 pound
sticks that are then wapped either two to a package, known as

"hal f pounds," or four to a package, known as "one pound
quarters."” The one pound quarter packages at issue in this case
are packaged in one of three different styles. Elgin packages
are four 1/4 pound sticks placed two sticks on top of two sticks
in a cardboard box. Eastern packages use the sane 1/4 pound
sticks as Elgin, however, the sticks are laid flat and are

wrapped in wax paper rather than cardboard. Western packages

feature 1/4 pound sticks which are shorter and wi der than the

8 The printing equi pnrent enabl es the packager to nake
custom | abel s for each private |abel.
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El gin and Eastern sticks. The Wstern sticks are wapped in
cardboard of a slightly different shape than the Elgin or Eastern
package.

AMPI packaged and sold butter in all three styles.
Prior to transferring Sonmer Maid's packagi ng equi pnent to
Keller's in 1990, Sommer Maid and Keller's were the only two
packagers east of the M ssissippi who had the equi pnent to
package butter in the Western style. In the early 1990's Sommer
Maid sold butter in all three packaging styles. Wile Keller's
filled some of plaintiff's Elgin style orders, Sommer Mid nade
the majority of its Elgin purchases froma Wsconsin
manuf acturer, Madison Dairy. Keller's was, however, Sonmer
Mai d' s exclusive provider of Eastern and Western butter. 1In the
early 1990's Sommer Maid purchased eight to nine mllion pounds
of this butter annually, which represented 20% of Keller's total
vol unme sol d.

In 1989, Frank Sexton and Arthur Thonpson began
di scussing the purchase of AMPI's assets and their transfer to
Keller's. Just prior to M. Sexton's purchase of the assets in
Septenber 1990, the two nen reached an agreenent on behal f of

their respective conpanies.?®

°® There was no single nonent when the terns of the
agreenent were formally set forth. Rather, as plaintiff
describes it, the agreenent was an understandi ng whi ch devel oped
froma series of discussions between M. Sexton and M. Thonpson.

10



The terns of the agreenent provided that: FSE woul d not
operate a packaging facility; FSE would pick up the product at
Keller's facility; FSE would supply Keller's with the printing
pl at es needed to pack butter for FSE s custoners; the overage
price between the parties would not be changed w t hout prior
di scussi on between the parties; Keller's would package al
Western and Eastern Flat Wax style butter sold by FSE, as well as
other forns of butter sold by FSE to its custoners; the conpanies
woul d continue to sell to their present custoners w thout
conpetition fromthe other; and, as to custoners supplied by
both, the conpani es would do what was necessary to nmaintain the
sane percentage allocation of business.

As M. Sexton acknow edged in his deposition, the
agreenent was to be effectuated in part by the refusal of each
party to "quote" a conpetitive price to a custoner of the other
or to offer to sell to a shared custoner at a price |ower than
that of the other. M. Sexton acknow edged that when he was
solicited for a price quote by a Keller's custoner, he woul d
contact Keller's to obtain the price it had quoted to the
custoner and then intentionally quote a higher price. Wen sales
to shared custoners declined or increased, suggesting a price
differential, the parties would respectively raise or |ower
prices to maintain the agreed upon allocation of business. In

M. Sexton's words, "we would carry this into the next m |l enni um

11



and pretty nmuch own the market" as "we woul d be unencunbered by
[Kell er's] conpetitive pricing of our accounts."!® The agreenent
was never nenorialized in any witing.

Art hur Thonpson retired as General Manager in Decenber
1992, although he continued to play sone role in Keller's
busi ness. Walt Duzi nski served as Ceneral Manager of Keller's
from 1993 through 1996 and Phil Kane served as General Manager
from 1996 t hrough 1999.

Plaintiff asserts that beginning in |late 1993, Keller's
refused to fill butter orders for Sommer Maid, raised the overage
to Sonmer Maid higher than that charged to retail purchasers,
solicited Sommer Maid's custoners and provi ded "nmarket
protection"” to custoners.!!

In response to higher than expected price increases,
Somer Mai d stopped purchasing Elgins fromKeller's in 1995 and
purchased exclusively from Madi son Dairy. Unlike Keller's,

Madi son Dairy | acked the ability to package in the Western style

0 pPlaintiff's exclusive accounts were to include Tanners,
Mars, Redners, C enens and Wawa. The shared accounts in which
proportionality was to be maintained included Shop-Rite and
Gant. M. Sexton viewed the subsequent reduction by Keller's of
its sales price to Gant as a breach of the parties' agreenent.

1 By "market protection," plaintiff refers to a practice
whereby Keller's would permt the purchaser to pay the price on
the day of order or the price on the day of delivery. Thus, if
the price for butter increased after the order was sent to
Keller's but before delivery was nmade, the custoner was
effectively insulated fromthe market shift.

12



or Eastern style. Somrer Maid placed orders with Keller's for
Easterns and Westerns until January 1996 and then began packagi ng
the orders for all of its custonmers in the Elgin style.

Plaintiff points particularly to evidence regarding
ni ne custoner accounts to sustain its clains.?

| GA/ Superval u

Superval u operates as a distributor for a collection of
i ndependent grocery stores. Prior to the agreenent, both Sommer
Maid and Keller's filled Supervalu's private | abel butter orders.
In 1994, Supervalu centralized purchasing for all of its stores
in Mnneapolis and assi gned one butter supplier for each region.
Keller's was given the Pittsburgh division which covered western
Pennsyl vani a whil e Sonmer Maid was given the New Engl and di vi si on
and a division covering eastern Pennsyl vani a.

I n Novenber 1996, Supervalu was faced with a national
butter shortage which threatened to prevent it fromfilling
orders fromgrocers during the peak holiday season. Sommer Mid
was unable to fulfill Supervalu's orders during this period and
probl ens persisted with Somrer Maid's inability to fill orders
over the next two years. During this period, Supervalu
increasingly looked to Keller's to nmake up the short-fall. A

billing dispute erupted between Supervalu and Sommer Maid in 1998

12 These custoners operated retail markets in various states
and purchased produce in interstate conmerce.
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relating to the latter's failure to fill orders and Superval u
ceased purchasing from Sommer Maid in Decermber 1998. 13

G ant_Super narkets

G ant purchased private |abel Elgins from both Sommer
Maid and Keller's. At the tinme of the agreenent, Keller's and
Sommer Mai d each handl ed approxi mately 50 percent of Gant's
private | abel butter orders. At sonme point in 1995 Keller's
began to offer nmarket protection to Gant. Wen G ant then
refused to pay Somrer Maid for butter at the price at the tine of
order, a billing dispute ensued and Somer Mai d subsequently | ost
t he G ant busi ness.

Shop N Bag (Fl eni ng)

Fl em ng Foods sells private |abel Elgins under the
Mont co brand and the Shop N Bag brand. Keller's traditionally
packed the Montco brand while Shop N Bag had been a custoner of
Somer Maid for over thirty years. |n 1995, disagreenent arose
bet ween Shop N Bag and Somrer Maid over Sonmer Maid's refusal to

give bill-backs. Shop N Bag then asked Keller's to handle its

3 Plaintiff suggests in its brief that its inability to
supply Supervalu was due at least in part to the failure of
defendants to supply plaintiff. G ven the absence of any actua
evi dence of record of an unfilled order by defendants after
January 1996, however, defendants' assertion that plaintiff's
problems with Supervalu are irrelevant to this case is quite
justified.

14



account because Keller's provided bill-backs as well as faster
delivery and nore cost effective shipping.*
Redner s
Somrer Maid began selling private | abel Western to
Redners in 1990. Redners al so purchased brand name butter from
Keller's. Wen one of Redners' drivers was picking up Keller's
brand nanme product at its facility in Harleysville in 1995, he
noti ced Redners private |abel butter in the plant. This was
reported to Gary Redners who was very upset to |learn that Sommer
Mai d did not package its own products. At a neeting with Brett
Sexton, Sommer Maid's Sal es Representative, Gary Redners referred
to Sormmer Maid as "a bunch of con artists." Redners term nated
the business relationship on Septenber 5, 1995 and i medi ately
began purchasing private | abel butter fromKeller's.
Mar s
Somer Maid sold Western private | abel butter to Mars
since 1987 and was its exclusive provider until 1995. 1In late
1995, Keller's refused to fill Sommer Maid's orders for Western
butter. Wthout notifying anybody at Mars, Brett Sexton deci ded

to fill the Mars orders with Elgin butter. Carnen D Anna, the

4 Flem ng generally attenpted to reduce costs by picking
up orders fromits suppliers on back-hauls after a Flem ng truck
had unl oaded its wares at the site of one of Flenmng's
purchasers. At the tine Flem ng elected to request that Keller's
take the Shop N Bag account, Flem ng was purchasing and pi cking
up Keller's margarine, cream cheeses and whi pped toppi ng.
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Mars purchaser in Baltinore, discovered the Elgin style packagi ng
and advised plaintiff that he only wanted Wstern packagi ng.
Plaintiff asked Keller's to fill the order, but Keller's refused.
One week later, Keller's contacted Mars and subsequently becane
its exclusive private |abel butter supplier.?®

Tanner Brothers

Since at |east 1988, Sommer Maid supplied Tanner with
private | abel Western butter. [In 1995, Sommer Maid successfully
switched Tanner to El gin packaging. Sonetine thereafter, Monroe
Tanner Jr. received a tel ephone call from sonebody at Keller's.
Dave Andrews, sales manager for Keller's, subsequently visited
Tanner. M. Andrews informed M. Tanner that Keller's had been
packagi ng Sommer Maid's private | abel Western style butter and
asked if he would be wlling to purchase butter in the Wstern
package to assist Keller's in using the excess packaging. M.
Tanner agreed to purchase butter fromKeller's at a price | ower
t han Sommer Maid had been charging. Keller's sold butter to
Tanner from January through August of 1996, after which Tanner
resuned purchasing from Sommer Maid. To recapture the business,

Somer Maid had to lower the price it had charged for the butter.

1 According to the then assistant buyer at Mars, she
initially contacted a broker who told her that Keller's could
produce the Western style private | abel she was seeking.
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Wawa
For over 50 years, Wawa purchased Western private | abel
butter from Somrer Maid. In 1995, Sommer Maid switched to Elgin
style packaging to fill Wawa's orders. In a letter dated Apri
1, 1996, Dave Andrews requested that Wawa pl ace private | abel
butter orders to use up Keller's excess Wawa packagi ng i nventory.
The letter states:
As we discussed, Keller's/Hotel Bar has been
packi ng the Wawa butter for Somer Mai d.
Recently, Sonmer Maid stopped purchasi ng Wawa
carton butter fromus and we are sitting on
approxi mately 24,000 Wawa butter cartons.
Kel l er' s/ Hotel Bar woul d obviously |ike the
opportunity to package for Wawa directly, however
at a mnimumwe would like to use up the carton's
[sic] we have in our inventory. You and | can re-
visit this after you have had an opportunity to
di scuss this with your people.
Thank you again for your help with this
situation. | look forward to working with you and
hope to establish a direct relationship with Wawa.
Wawa declined the invitation and continued to purchase
all of its private |abel butter from Sonmer Maid. After |earning
of Keller's solicitation efforts, however, Somer Miid | owered
the price it charged for butter sold to Wawa.
d enens
Brett Sexton was contacted at sonme unspecified tinme by
t he purchaser for Cenmens who informed himthat C enmens could
purchase private | abel Westerns and Elgins at a price | ower than
that at which Sommer Maid was selling. As a result, Sommer Maid
| owered the price for butter sold to Cenmens. Although plaintiff

suggests that Keller's solicited Cenens, Brett Sexton in fact
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does not state that he has actual know edge of anybody from
Keller's engaging in such solicitation. There is no conpetent
evi dence of record as to how C enens' purchaser becane aware that
he coul d purchase private |abel butter at a |lower price than that
then charged by Somrer Mai d.

Shop Rit e/ Wakef ern

Shop Rite was a custoner of Sommer Maid since 1975.
During the early 1990's, Sonmer Maid sold approxi mtely 75% of
the Eastern flat wax style private | abel butter that Shop Rite
purchased. In late 1993, Shop Rite placed a |arge order with
Sommer Maid. Frank Sexton contacted Walt Duzi nski but was
informed that Keller's was unable to fill the order. After
plaintiff informed Shop Rite that it could not fill the order,
Shop Rite began searching for another supplier. Keller's
subsequently filled the order and becane Shop Rite's primary
supplier. Sommer Maid continued to fill a smaller percentage of
Shop Rite's orders. Cost issues also |led Shop Rite's purchaser
to buy less from Sommer Maid. By 1997, Shop Rite had nmade
Grassl ands, a M dwest packager, its primary supplier.

El gins were the | argest conponent of the eight to nine
mllion pounds of butter packaged per year by Keller's for Sonmer
Maid. |In 1990, Keller's packaged Westerns on a Benhill|l packagi ng
machi ne which was used primarily to package Keller's brand-name
package. In 1990, Somer Maid transferred to Keller's a Moorpac
machi ne whi ch was al so capabl e of packagi ng Westerns. Prior to

the transfer, Sommer Maid and Keller's operated the only two
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pl ants east of the M ssissippi capable of packagi ng Westerns.
The Mor pac machine, once at Keller's facility, was used
primarily as backup to package Sommer Maid orders during peak
periods. Sommer Maid retrieved the packagi ng equi pnent on
January 30, 1997.

I V. Di scussi on

Def endants contend that even accepting there was an
oral agreenent as described by plaintiff, it involved the
all ocation of custoners, price fixing and exchange of pricing
informati on and thus would be illegal and unenforceabl e.
Def endants al so contend that the agreenent woul d be unenforceabl e
under the statute of frauds and, in any event, would be
termnable at will by any party. As to plaintiff's Robi nson-
Pat man Act claim defendants contend that plaintiff has failed to
of fer any proof of price discrimnation or antitrust danages.

A. Breach of Contract

An oral contract that does not specify a definite term
of duration or set prescribed conditions which determ ne the

duration is termnable at will by either party. See

Wei | ersbacher v. PGH Brewing Co., 218 A 2d 806, 807 (Pa. 1966).

See al so King of Prussia Equi pment Corp. v. Power Curbers, Inc.,

158 F. Supp. 2d 463, 466 (E.D. Pa. 2001). Also, it is
uncontested that the agreenment involved the sale of goods and is
t hus governed by the Uniform Commercial Code. Under the Code, a

contract that provides for successive performance but is
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indefinite in duration may, unless otherw se agreed, be
termnated by either party at any tinme. See 13 Pa. C S A

8§ 2309. The Pennsyl vani a Suprene Court has recogni zed that the
Code did not change prior |aw governing contracts of indefinite

dur ati on. See Weil ersbacher 218 A 2d at 808.

The contract at issue was clearly one of indefinite
duration and thus termnable at will. By the fall of 1993,
def endants effectively term nated any agreenent concerni ng non-
solicitation of custoners and in 1994, any agreenent regarding
unilateral price increases. Frank Sexton hinself acknow edged
that he realized the contract had been termnated in the fall of
1993 when defendants refused to fill the Sommer Maid order for
Shop Rite.!® Upon recognition that the contract had been
termnated, plaintiff was free to continue ordering fromKeller's
or place its orders elsewhere. To the extent that the parties
continued to conduct business following the termnation, this
anounted to a series of individual transactions at a price set by
defendants in the famliar role of vendor and vendee.

The statute of frauds provides:

a contract for the sale of goods for the price of
$500. 00 or nore is not enforceable by way of

' 1n his deposition, Frank Sexton testified that "I think
it was a water shed. There were a couple of water sheds. That
[the 1993 order] was one of them when we realized that the
gl oves wee of f and that the contract was-

Q Qut the w ndow?

A Yes. "
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action or defense unless there is sone witing
sufficient to indicate that a contract for sale
has been nade between the parties and signed by
the party agai nst whom enforcenent is sought of by
his authori zed agent or broker. A witing is not
insufficient because it omts or incorrectly
states a term agreed upon but the contract is not
enf orceabl e under this subsection beyond the
quantity of goods shown in such witing.

13 Pa. C. S. A § 2201.

For a witing to satisfy the statute of frauds, it nust
evidence a contract for the sale of goods, be signed by the party
agai nst whom enforcenent is sought and specify a quantity.

Eastern Dental Corp. v. Issac Masel Co., Inc., 502 F. Supp. 1354,

1363 (E.D. Pa. 1980). The need for a witing for the sale of
goods for $500 or nore includes requirenents contracts. See

Artman v. International Harvester Conpany, 355 F. Supp. 482, 486

(WD. Pa. 1972); Harry Rubin & Sons v. Consolidated Pipe Co. of

Am, Inc., 153 A 2d 472 (Pa. 1959). 1In the case of a

requi renents contract, while the quantity term "need not be
nunerically stated, there nust be sonme witing which indicates
that the quantity to be delivered under the contract is a party's

requi renents or output.” International Prods. & Techs., Inc. v.

| onega Corp., 1989 W 138866, *3 (E.D. Pa. Nov. 15, 1989).

The parties' agreenent involved the annual sal e of
mllions of pounds of packaged butter. Plaintiff has produced no
witing indicating a contract for sale signed by defendants or an

authorized agent. The only witten docunent of record which
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remotely suggests the existence of sone rel ationship between the
parties is an October 1991 sales report from Arthur Thonpson to
Dani el Devineau of Sodiaal. The report provides in rel evant
part:

The above nonthly figures are for our Septenber

sal es period. CQur sales units are +14.5% ahead vs

Septenber 1990, while our profits are +274. 7%

Sonme of the key factors that led to a good

Sept enber:

We had a custom packagi ng contract this Septenber,
| ast Septenber we did not.

The report does not set forth any terns of an agreenent, indicate
the identity of the other party or specify the quantity of goods
under the packagi ng agreenent. The oblique reference in the
sal es report does not satisfy the statute of frauds and plaintiff
has not contended otherw se. Indeed, plaintiff has not responded
at all to defendants' contention that there is no enforceable
contract by virtue of the statute of frauds.?'’

Mor eover, the agreenent on which plaintiff relies is
illegal, violative of public policy and unenforceabl e.

Section 1 of the Sherman Act broadly prohibits any

contract or concerted action that unreasonably restrains

7 Even assum ng that the provisions of the agreenent
regardi ng division of the market and eschewi ng price conpetition
to secure narket share were severable fromthose regarding
packagi ng and supply, plaintiff would thus have no viable
contract claimfor failure to supply or for the unilateral price
i ncreases.
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interstate or foreign trade or commerce. See 15 U S.C. 8§ 1,

Board of Trade of the Gty of Chicago v. United States, 246 U. S

231, 238-239 (1918). In assessing illegal conduct, courts enpl oy
two distinct tests, the per se violation test and the rul e of
reason test. Under the per se test, "agreenents whose nature and
necessary effect are so plainly anti-conpetitive that no

el aborate study of the industry is needed to establish their

illegality" are found to be antitrust violations. Eichhorn v.

AT&T Corp. 248 F.3d 131, 138 (3d Cr. 2001). Oherw se, courts

enpl oy the rule of reason test under which conduct is illegal
when under all the circunstances, "the challenged acts are
unreasonably restrictive of conpetitive conditions” in the

rel evant mar ket . Standard Gl Co. of N.J. v. United States, 221

Us 1, 28 (1911).1®

Hori zontal price-fixing, where conpetitors at the sane
mar ket | evel agree to fix or control the prices they will charge
for their respective goods or services, is anong the activities
that the Suprene Court has consistently held to be illegal per

se. See FTC v. Superior Court Trial Lawers Ass'n, 493 U S. 411,

435-36 (1990); Arizona v. Maricopa County Medical Soc’'y, 457

8 "An anal ysis of the reasonabl eness of particular restraints

i ncl udes the consideration of the facts peculiar to the business
in which the restraint is applied, the nature of the restraint
and its effects, and the history of the restraint and the reasons
for its adoption.” United States v. Topco Assocs., Inc., 405

U S. 596, 607 (1972).
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U S. 332, 344-47 (1982); Catalano, Inc. v. Target Sales, Inc.,

446 U.S. 643, 646-47 (1980); United States v. Socony-Vacuum Q|

Co., 310 U.S. 150 (1940); United States v. Trenton Potteries

Co., 273 U. S. 392, 397-98 (1927). The Suprene Court has al so
applied the per se standard to horizontal conspiracies allocating
territories, reducing output, dividing up custoners or inposing

ot her non-price restraints on conpetitors. See Palner v. BRG of

Ceorgia, 498 U. S. 46, 49 (1990) (agreenent not to conpete in
conpetitor’s territory is "anticonpetitive regardl ess of whether
the parties split the market within which both do business or
whet her they nerely reserve one nmarket for one and anot her for

the other"); Copperweld Corp. v. |Independence Tube Corp., 467

U S 752, 768 (1984) ("agreenents, such as horizontal price
fixing and market allocation, are thought so inherently
anticonpetitive that each is illegal per se without inquiry into

the harmit has actually caused"); Topco Associates, 405 U S. at

609 n.9 (horizontal territorial limts need not be acconpani ed by
price fixing to constitute a per se violation of Sherman Act).
Plaintiff's contention that the agreenent was not
formed to divide custoners is flatly contradicted by the stated
ternms and the testinony of Frank Sexton hinself. He acknow edges
that a termof the contract was that both parties would take no
action "to disrupt the percentage of the custonmer's business with

each conpany"” and woul d not quote a conpetitive price to a
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custonmer who mght then shift its business. He states that "[w]e
woul d enjoy serenity under the big tree of Kellers' Sodiaal since
we woul d be unencunbered by their conpetitive pricing of our
accounts and in turn, we would not take any of [Keller's]
busi ness. "

Plaintiff cites an array of cases in which per se
viol ations were not found. All are distinguishable. In

Br oadcast Music Inc. v. Colunbia Broadcasting Stystem 441 U. S. 1

(1979), plaintiff challenged BM's practice of pooling copyrights
i n musical works owned by nusicians and then issuing a bl anket
license. The Court there found that the purpose of the
arrangenent was not to restrict pricing behavior. National

Collegiate Athletic Ass’'n v. Board of Regents of the University

of Okl ahoma, 468 U. S. 85 (1984) involved a challenge to a NCAA

programwi th the major tel evision networks that restricted

i ndi vidual price negotiations between broadcasters and
institutions. Wthout sone degree of restraint, the industry was
such that the product (college football telecasts) could not be
made avail able. The Court there concluded that "what is critical
is this case involves an industry in which horizontal restraints
on conpetition are essential if the product is to be available at
all." 1d. at 101. The purpose of the arrangenent was not to
restrict pricing behavior, but to nmake the product w dely

available. Continental T.V., Inc. v. GIE Sylvania Inc., 433 U S.
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36 (1977), involved a vertical restraint. The Court found that
vertical restrictions which pronote conpetition are not

mani festly unreasonable. 1d. at 54; Northwest Stationers v.

Pacific Stationary, 472 U S. 284 (1985), involved a group boycott

by purchasers. The Court stated that "the act of expulsion from
a whol esal e co-operative does not necessarily inply
anticonpetitive aninus so as to raise a probability of

anticonpetitive effect.” 1d. at 296. |In Rothery Storage & Van

Co. v. Atlas Van Lines, 792 F.2d 210, 229 (D.C. Gr. 1986), the

Court found that the horizontal restraint in question preserved
hori zontal market efficiencies and prevented free-rider problens.

The circunstances in the cases plaintiff cites are
absent here where the purpose of the agreenent clearly was market
al l ocation, maintenance of higher prices and restriction of price
conpetition. This is even nore pronounced in view of the dearth
of equi pnent necessary to package Western and Eastern butter in
the eastern half of the country.

Plaintiff correctly states that covenants not to
conpete which are ancillary to a |l arger business agreenent are
governed by the rule of reason. The agreenent at issue, however
is quite different fromthe covenants not to conpete to which

courts have applied the rule of reason. See Eichorn 248 F.3d at

144 (no-hire agreenent); MDonald v. Johnson & Johnson, 722 F.2d

1370, 1378 (8th GCir. 1983) ("Wien the goodwill of a business is
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sold along wwth its other assets, such a covenant, if reasonably
limted in time and geography, is necessary to protect the

buyer's legitimate interests"); Lektro-Vend Corp. v. Vendo Co.

660 F.2d 255, 266-67 (7th Gr. 1981) (seller corporation's
agreenent not to conpete for finite period with purchaser).

The agreenent plaintiff seeks to enforce involves
hori zontal price fixing and a horizontal allocation of custoners.
By its ternms, the agreenent provides that neither party wll
attenpt to solicit custoners fromthe other or attenpt to enhance
its percentage of sales to common custoners. As the purchasing
decisions for private |abel custoners are driven primarily by
price, the parties necessarily would have to quote any price at a
| evel high enough so as not to divert sales fromthe other party
and this is precisely what Frank Sexton testified they did.?*®

An agreenent the performance of which is crimnal
tortious or otherw se against public policy is unenforceable.

See Anerican Ass'n v. Casualty Reciprocal, 588 A 2d 491, 495-96

9 Plaintiff's attenpt to justify the agreenent is
di si ngenuous and unavailing. Plaintiff suggests that the
arrangenent allowed Keller's to increase butter production and as
a result prices could be |owered, with cost savings passed on to
custoners. Plaintiff does not explain why conpetitors dividing a
mar ket and presumably seeking to maxi m ze weal th woul d pass on
any efficiency gains to consuners. Mreover, the thrust of
plaintiff's claimis that defendants breached the agreenent by
engagi ng in conpetition after M. Thonpson's departure as General
Manager. All but a small fraction of the |osses calculated in
plaintiff's damages subm ssion consist of profits |ost when it
had to reduce its prices to neet that conpetition and fromthe
| oss of volunme or custoners outright to Keller's.
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(Pa. 1991); Espenshade v. Espenshade, 729 A 2d 1239, 1246 (Pa.

Super. 1999); Contractor Industries v. Zerr, 359 A 2d 803, 85

(Pa. Super. 1976). See also Restatenent Second of Contracts

8§ 186 (agreenent which unreasonably restricts conpetition is
unenforceabl e on public policy grounds). The agreenent on which
plaintiff relies in support of its massive claimfor damages for
breach of contract is a patent violation of the Sherman Act. It
is crimnal, tortious and agai nst public policy.

B. Robi nson- Pat man Act

Plaintiff alleges that defendants violated § 2(a) of
t he Robi nson-Patman Act, 15 U S.C. § 13(a), by charging higher
prices to Sommer Maid than Keller's direct-purchasing
retailers.?® To sustain a § 13(a) claim a plaintiff nust show
that the commodities in question are sold in conmerce, the

comodities sold are of |ike grade and quality, there is

20 15 U.S.C. § 13(a) provides:
It shall be unlawful for any person engaged in
commerce, in the course of such conmerce, either
directly or indirectly, to discrimnate in price
bet ween different purchasers of commodities of
i ke grade and quality, where either or any of the
purchasers involved in such discrimnation are in
commer ce, where such commodities are sold for use,
consunption, or resale within the United States
. . . and where the effect of such discrimnation
may be substantially to | essen conpetition or tend
to create a nonopoly in any |line of commerce, or
to injure, destroy, or prevent conpetition with
any person who either grants or know ngly receives
the benefit of such discrimnation, or with
customers of either of them
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discrimnation in price between different purchasers and such

di scrimnation caused injury to conpetition. See Texaco V.

Hasbrouck, 496 U. S. 543, 556 (1990). The first two elenents are
not cont est ed.

I n Robi nson-Pat man Act cases, it is useful to
di stinguish the vertical relationship between the discrimnatory
seller, the favored and unfavored buyer, and the inpact of the
all eged price discrimnation. 1d. at 559 n.15. Were a seller
engages in price discrimnation, the injury may fall on several
different parties. A primary-line injury harns the conpetitors
of the discrimnating seller.? A secondary-line injury harns
t he di sfavored buyers vis-a-vis the favored buyers of the
discrimnating seller.?? A third-line injury falls upon the
custoners of the purchasers.

Plaintiff contends that it was a custonmer and

conpetitor of Keller's and may thus assert a claimfor prinmary-

2 For exanple, in Brooke Goup Ltd. v. Brown & Wllianson
Tobacco Corp., 509 U S. 209 (1993), the plaintiff, a manufacturer
of generic cigarettes, alleged that the defendant cut prices on
its owmn line of generics and offered discrimnatory vol une
rebates in order to purge conpetition fromthe generic cigarette
mar ket .

2 FTC v. Mrton Salt Co., 334 U.S. 37 (1948) invol ved bul k
vol une price discounts offered to salt purchasers. Only the
| ar gest purchasers of salt purchased in quantities sufficient to
i nvoke the discount. The Court found that "in enacting the
Robi nson- Pat man Act, Congress was especially concerned with
protecting small businesses which were unable to buy in
guantities."” [|d. at 49.
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line or secondary-line injury. Plaintiff has cited no case in
which a plaintiff was permtted to assert both types of injury.
In any event, there is absolutely no evidence of record that
Somrer Maid conpeted wth any favored purchaser of Keller's
butter, a prerequisite to establishing secondary-line injury in a

price discrimnation case. See Best Brands Beverage, Inc. v.

Fal staff Brewing Corp., 842 F.2d 578, 584 (2d Cir. 1987) (to

establish secondary-line injury plaintiff nust show "it was
engaged in actual conpetition wth the favored purchaser(s) as of

the time of the price differential"). See also J.F. Feeser, 909

F.2d at 1534 n. 10 (price discrimnation "between conpeting
purchasers" satisfies elenent of injury to conpetition).

The essence of plaintiff's claimis that defendants
di verted business from Sonmer Maid, nuch of it from shared
custoners, through discrimnatory pricing. This is a primary-
line injury.

Price discrimnation neans "selling the sane kind of

goods cheaper to one purchaser than to another." FTC v. Anheuser

Busch, Inc., 363 U S. 536, 549 (1960) (quoting ETC v. Cenent

Institute, 333 U S. 683, 721 (1948)). To show discrimnation, a
plaintiff nust show that the sales were nade cont enporaneously.

Crossroads Cogeneration Corp. v. Oange & Rockland Utilities,

Inc., 159 F.3d 129, 142 (3d Cr. 1998) (plaintiff nust show

def endant nade at | east two cont enporaneous sal es of sane
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coommodity at different prices to different purchasers and injury
to conpetition fromsuch discrimnation).

Def endants correctly note that plaintiff has failed to
present any records or other evidence show ng contenporaneous
sal es by defendant of butter to plaintiff at a price higher than
that at which it sold butter to retail custoners. After
extensi ve discovery including thirty depositions and the
production of thousands of docunents including sales records and
i nvoi ces for all accounts on which plaintiff bases its claim of
injury, plaintiff has presented no conpetent evidence that in any
gi ven week defendants sold butter to any custoner at a | ower
price than that charged to plaintiff.

Plaintiff has produced evidence to show that the
overage charged by defendant increased at a greater rate than the
overage charged by Madi son Dairy during the period from 1994 to
1996. That a dairy in Wsconsin increased prices at a lower rate
t han defendants over a two-year period does not renotely
establ i sh cont enporaneous discrimnatory sales by Keller's. The
sane is true of conparisons over six and twenty-four nonth
peri ods between 1994 and 1996 of price increases by Keller's to
plaintiff and various other custonmers. The market price of
butter was set weekly on the CME. The USDA price support fell to
65 cents in 1994. The market fluctuated wildly between 1994 and

1996. That different prices may have been charged to different
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custoners at different tinmes during this period does not
denonstrate price discrimnation wthin the neaning of the
Robi nson- Pat man Act.

The portions of the deposition testinony of Frank
Sexton, Brett Sexton and Harry Mattern cited by plaintiff is
simlarly unavailing. Frank Sexton testified that he was shocked
by price increases. He acknow edged, however, that he was told
the price increases were "across the board" and that he was
unawar e of any favored buyer who was purchasing at a | ower price.
Harry Mattern, plaintiff's plant manager, testified that the
i ncreased purchase price fromKeller's nmade it harder to conpete
for Shop Rite's business. M. Mittern, however, does not say
that Shop Rite was purchasing fromKeller's at a price | ower than
it sold to plaintiff.?® Brett Sexton testified that Somrer Maid
| owered the price of Elgins to Tanner Brothers by 15 cents per
pound to neet an offer by Keller's to sell Wsterns to Tanner
Brothers. Wsterns and Elgins are different products and in any
event M. Sexton's testinony on this point does not denonstrate
discrimnatory pricing by Keller's.

Def endants correctly note that it is also not enough
even for a plaintiff which has shown price discrimnation to

prove injury to its own business. A plaintiff nust also

2 Shop Rite used several different suppliers during the
1990s and by 1997 was supplied primarily by G asslands, a Md-
West dairy.
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denonstrate a reasonabl e possibility that conpetition in the
perti nent market has been harned as a result of the price

differential . See Brooke, 509 U S. at 220; Falls Cty Industries

v. Vanco Beverage, Inc., 460 U S. 428, 434-435 (1988).2*

Plaintiff has failed to nake any such show ng. To the contrary,
it clearly appears fromthe record that the private | abel butter
mar ket was highly conpetitive during the pertinent period.

| ndeed, what plaintiff essentially conplains about in this case
is the diversion of business by defendants through conpetitive
pricing and plaintiff's loss of profits fromreducing prices to
neet the conpetition or |oss of business because of it.?

Vi . Concl usi on

Plaintiff has shown no nore than defendants' decision
after M. Thonpson stepped down as CGeneral Manager of Keller's to
termnate an unwitten agreenent to allocate business and stifle

conpetition. Although the agreenent contenpl ated the sal e of

24 \Were the plaintiff has a secondary-line claim
conpetitive injury may be inferred from evidence denonstrating
injury to a conpetitor of the favored purchaser. See Mrton
Salt, 334 U S. at 46-47 (1948). See also Stelwagon, 63 F. 3d at
1272 (3d Gr. 1995); CGeorge Haug Co. v. Rolls Royce Motor Cars,
Inc., 148 F.3d 136, 144 (2d G r. 1998); Coastal Fuels of Puerto
Rico, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182, 192 (1st
Cr.), cert. denied, 519 U S. 927 (1996).

2 Plaintiff does not differentiate in its subm ssions
bet ween damages cl ai ned for breach of contract and for violation
of the Robinson-Patman Act. Indeed, plaintiff appears to
conflate the two. It calculates a |loss of profits into the
indefinite future of $20 mllion fromthe all eged breach of
contract and then trebles this.
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substantial quantities of products, it is not evidenced by any
witing and, in the absence of any term of duration, was
termnable at will by either party. Moreover, insofar as the
agreenent blatantly provided for an allocation of custoners and
suppression of conpetition, its enforcenent would violate public
policy. Plaintiff has not shown contenporaneous sal es at
di sparate prices as required to sustain any Robi nson-Pat man Act
claim l|et alone any such action by defendants which injured
conpetition.

Plaintiff cannot sustain its clains on the conpetent
evi dence of record. Defendants are entitled to summary judgnent.
Their nmotion will be granted. An appropriate order will be

ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK SEXTON ENTERS., |NC. : ClVIL ACTI ON
t/a SOVMMER MAI D :
V.
SODI AAL NORTH AMERI CA
CORPORATI ON ( SNAC)

t/a KELLERS' HOTEL BAR :
and KELLERS' HOTEL BAR : NO. 97-7104

ORDER
AND NOW this day of January, 2002, upon
consi deration of defendants' Mdtion for Summary Judgnent (Doc.
#67) and plaintiff's response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdttion is
CGRANTED and accordingly JUDGVENT is ENTERED in the above action

for the defendants.

BY THE COURT:

JAY C. VALDMAN, J.



