IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANFORD B. SMALL : ClVIL ACTION
Pl aintiff, :
V.

JOHN E. POTTER, et al. :
Def endant s. : No. 01-3108

VEMORANDUM AND ORDER

J. M KELLY, J. JANUARY , 2002
Presently before the Court is a Mtion To Di sm ss Pursuant
to Federal Rule of G vil Procedure 12(b)(6) filed by the
Def endants, John E. Potter, Postmaster Ceneral of the United
States (“Postmaster General”) and the United States Postal
Service (“USPS’). Defendants seek dism ssal claimng the
Conplaint filed by Plaintiff Stanford B. Small (“Small”) is
barred by the doctrine of res judicata or in the alternative
barred by the applicable statute of limtations. For the
foll owi ng reasons, Defendants’ Mtion is granted.

. BACKGROUND

Plaintiff has been a nenber of the Postal Police Force
(“PPF") since Cctober 30, 1976. On June 27, 1991, Plaintiff,
along with Edward Prior (“Prior”), another nenber of the PPF
filed a federal civil action against the Postnmaster General, the
USPS and the union, the Federation of Postal Police Oficers
(“FPPO). Essentially, Small and Prior clained they were

entitled to “out-of-schedul e pay” because they had been



m st akenly placed out of order on a seniority list. A conplex
procedural history resulted in a new conplaint in this Court,
desi gnated as No. 95-4960 which reiterated the sane all egations
as No. 91-4122 and added additional allegations concerning the
union. (No. 91-4122 and 95-4960 are hereinafter referred to as
“prior action”). For a detailed recitation of the facts and

procedural history of the prior action, see Snall v. Frank, et

al., Gv. A No. 91-4122, 95-4960, slip. op. at 1-9 (E. D. Pa.
July 29, 1996). This Court ultimately granted summary | udgnent
in favor of the Defendants, which included the Postnaster
Ceneral, the USPS and the FPPO. Under the coll ective bargaining
agreenent between the FPPO and the USPS (“Agreenent”), Plaintiffs
could not obtain relief as the Plaintiffs failed to pursue the
grievance procedure in a tinely manner. see Small, Cv. A No.
91-4122, 95-4960, slip. op. at 11-12.

Plaintiff now cones before this Court seeking declaratory
judgnent on the identical matter conpl ained of in the prior
action, the matter of out-of-schedule pay. This tinme, however,
Plaintiff attenpts to seek relief under the Enpl oyee and Labor
Rel ati ons Manual of the Postal Service (“ELM) § 436.26 which
provides: “[a]lny claimnmade by a postal enployee or his or her
aut hori zed agent or attorney for back pay must be submitted to
the appropriate office within 6 full years after date such claim

first accrued.” Relying on this |language, Plaintiff argues this



instant claimis different fromthe prior action because the
prior action dealt wth his rights under the Agreenment and the
uni on grievance procedure, not the ELM Essentially, Plaintiff
is seeking a ruling fromthis Court that the ELM provides a
separate cause of action apart fromhis rights under the

Agr eenent .

1. STANDARD OF REVI EW

A notion to dism ss pursuant to Federal Rule of Cvil
Procedure 12(b)(6) tests the legal sufficiency of the conplaint.

Conley v. G bson, 355 U. S. 41, 45-46 (1957). A court nust

determ ne whether the party nmaking the claimwould be entitled to
relief under any set of facts that could be established in

support of his or her claim Hi shon v. King & Spalding, 476 U S.

69, 73 (1984)(citing Conley, 355 U S. at 45-46); see also

Wsni ewski v. Johns-Manville Corp., 759 F.2d 271, 271 (3d Grr.

1985). In considering a notion to dismss, all allegations in
the conpl ai nt nust be accepted as true and viewed in the |ight

nost favorable to the non-noving party. Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3d G r. 1989)(citations

omtted).
In considering a Rule 12(b)(6) notion, the court primarily
considers the allegations of the conplaint, but may al so consi der

matters of public record, itens appearing in the record of the



case and exhibits to the Conplaint.? Chester County |nternediate

Unit v. Pennsylvania Blue Shield, 896 F.2d 808, 812 (3d GCr.

1990). A notion under Rule 12(b)(6) is the appropriate vehicle
by which to challenge a conplaint which is barred by the doctrine

of res judicata. Tyler v. ONeill, 52 F. Supp. 2d 471, 473-74

(E.D. Pa. 1999).

1. DILSCUSSI ON

Under the doctrine of res judicata, otherw se known as claim
precl usion, when a court has entered a final judgnent on the
nmerits of a cause of action, the parties to the suit are
thereafter bound not only as to every matter which was offered
and received to sustain or defeat the claimor demand, but as to
any other adm ssible matter which m ght have been offered for

t hat purpose. Conm ssioner v. Sunnen, 333 U S. 591, 597 (1948).

The defendant nay assert the affirmative defense of res judicata
by showing the following: (1) that there has been a final

judgnent on the nerits in the prior suit; (2) the clains involve

'n support of his position, Plaintiff has submtted an
affidavit by Daniel C Dunlap, Eastern Regi on National
Representative of the Fraternal Order of Police, National Labor
council 2. Relying on M. Dunlap’s expertise, Plaintiff w thdrew
his request that the Court order an arbitration hearing. M.
Dunl ap opined that this Courts’ prior ruling did not dismss the
ELM cl aim because ELM cl ainms are solely admnistrative renedies,
not grievances. Hi s opinion, even if it were admtted as an
expert opinion, is not relevant to this Court’s determ nation of
whet her res judicata applies. Mreover, as explained later in
this Qpinion, there is no authority which allows for judicial
revi ew of ELM vi ol ati ons.



the sane parties or their privies; and (3) the subsequent suit is

based on the same cause of action as the prior suit. African Am

Int’l Bank v. Epstein, 10 F.3d 168, 171 (3d G r. 1993).

In this case, the requirenent of a final judgnent on the
merits and identity of the parties is clearly satisfied. The
only issue is whether this lawsuit is based on the sane cause of
action as the prior action. |In defining a “cause of action,”
courts are to focus on whether the acts conpl ained of are the
sane, whether the material facts alleged in each suit are the
sane, and whet her the witnesses and docunentation required to

prove the allegations were the sane. United States v. Athlone

Indus., Inc., 746 F.2d 977, 984 (3d Cr. 1984). *“A single cause

of action may conprise clainms under a nunber of different
statutory and conmon | aw grounds.... Rather than resting on the
specific legal theory invoked, res judicata generally is thought
to turn on the essential simlarity of the underlying events
giving rise to the various legal clains.” |1d. at 983.
Furthernore, the present trend requires that a plaintiff present
in one suit all the clains for relief that he may have ari sing
out of the same transaction or occurrence. |1d. at 984.
Plaintiff argues that this lawsuit is not based on the sane
cause of action as the prior action because he is asserting his
rights under the ELM not under the Agreement as in the prior

action. Plaintiff’s argunent is entirely devoid of nerit. It is



clear that the underlying clains in both actions are identical.
Bot h actions involve the “out-of-schedule pay” Plaintiff clains
is due to himas a result of his inproper placenent on the
seniority list. The identical factual underpinnings of both
actions will naturally result in identical docunentation and

W tnesses to prove the allegations.

Under the doctrine of res judicata, Plaintiff is required to
present in one suit all the clainms for relief that he nmay have
arising out of the sanme transaction or occurrence. As such, even
if Plaintiff did have a separate right under the ELMto conplain
about the out-of-schedul e paynent, Plaintiff should have raised
this legal theory in the prior action. As such, he would stil
be barred under the doctrine of res judicata.? Here, there is no
doubt that res judicata applies. In fact, Plaintiff nade the
sane argunent in the prior action as he nakes here, that 8§ 436. 26
applies “aside and apart fromthe grievance procedure” and that

he is allowed six years to file his claim This Court rejected

2The Court notes that Plaintiff provided no authority for
the proposition that Plaintiff is free to disregard the grievance
procedure in seeking a claimfor out-of-schedule pay. Plaintiff
attenpts to bypass the grievance procedure by |abeling his claim
as one for back pay, this tinme around. Even if the out-of-
schedul e pay is a type of back pay, this does not help the
Plaintiff. As this Court noted in the prior action and as case
| aw i ndi cates, 8§ 436.26 of the ELMonly applies after back pay
entitlement has already been determ ned, presumably through the
proper grievance procedure where applicable. See Mllin v. USPS,
No. 93-2486, 1995 U.S. App. LEXI S 10189, at *7, n.4 (6th Gr. My
4, 1995).




the Plaintiffs’ argunment, addressing the interplay of the ELM and
the grievance procedure as foll ows:

section 436.26 allows an enpl oyee six years in which to
seek back pay at the adm nistrative |evel, not at the
court level: The section states that the enpl oyee nust
submt the clainms to the appropriate office, not to the
appropriate court. Plaintiffs have failed to cite any
authority, and the Court has found none, that would
allow them six years in which to pursue their claimin
court, or that would allow judicial review of a claim
br ought under section 436.26 of the ELM See Harper v.
Frank, 985 F.2d 285, 288-90 (6th G r. 1993) (holding
that the [Postal Reorgani zation Act] “contains a

conpr ehensi ve schene of enployment rights within the
Postal Service” and finding no cause of action where
PRA did not explicitly provide for judicial review of
chal | enged deci si on).

Second, sections 436.11 and 436. 26 appear to apply only

after an unwarranted personnel action has been

established. See ELM § 436.22 (“Back pay is all owed,

unl ess otherw se specified in the appropriate award or

deci sion, provided the person has nade reasonabl e

efforts to obtain other enploynent.”) (enphasis added).

Thus, Plaintiffs were still required to conply with the

requi renents of the Agreenent in establishing that

there was, in fact, an unwarranted acti on.
See Small, CGv. A No. 91-4122, 95-4960, slip. op. at 14-15.
Hence, the prior action, which had identical factual allegations
and parties, even disposed of the very issue now presented to the
Court in this instant action.

As such, all the elenents of res judicata are satisfied and
the Plaintiff is barred frombringing this present action.

Accordi ngly, Defendants’ Mtion To Dismiss is granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANFORD B. SMALL : ClVIL ACTION
Pl aintiff, :

V.
JOHN E. POTTER, et al. :

Def endant s. : No. 01-3108

ORDER

AND NOW this day of January, 2002, in consideration
of the Motion to Dismss filed by the Defendants, John E. Potter,
Post master General of the United States and the United States
Postal Service (Doc. No. 5) and the Response of the Plaintiff,
Stanford B. Small, thereto, it is ORDERED that the Mdtion to
Dismiss is GRANTED and the Plaintiff’s Conplaint is disnm ssed

wi th prejudice.

BY THE COURT:

JAMES MG RR KELLY, J.



