IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 96-00540- 01
V.
: (CIVIL ACTI ON
DOM NGO ARANA : No. 01-4106)
MEMORANDUM AND ORDER
HUTTON, J. December 18, 2001

Currently before the Court is the Petitioner Dom ngo Arana’s
Motion to Vacate, Set Aside, or Correct Sentence Pursuant to 28
US C 8§ 2255 (Docket No. 246), the Governnent's Response to
Defendant’s Petition to Vacate, Set Aside, or Correct Sentence
Pursuant to 28 U S. C. § 2255 (Docket No. 297), and Petitioner’s
Response to the CGovernnent's Response to Defendant’s Petition to
Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S. C. § 2255
(Docket No. 299). For the reasons stated below, Petitioner’s
notion is denied.

| . FACTUAL BACKGROUND

On Cctober 26, 1996, Domingo Arana (“Petitioner”) was
indicted, along wth six co-defendants, for conspiracy to
distribute <cocaine, and possessing cocaine wth intent to
distribute in violation of 21 U S.C. §8 846 (Count 1), and ill egal
use of a telephone in violation of 21 U.S.C. §8 843 (Count Il). On

May 26, 1998, five of Petitioner’s co-defendants pleaded guilty to



Count |, but Petitioner was not present, as he was a fugitive

After governnment agents arrested Petitioner in Florida, Petitioner
executed a plea agreenent on April 7, 1999 and also pled guilty to
Count One. The Court held a sentencing hearing on Septenber 23,
1999.

At the start of the sentencing hearing, Petitioner’s tria
counsel infornmed the Court that he had just received the revised
Presentence Investigation (“PSI”) Report and did not have the
opportunity to reviewit wth Petitioner. The Court then recessed
the hearing to provide trial counsel the opportunity to reviewthe
revised PSI Report with Petitioner. When the hearing resuned
Petitioner stipulated that he was responsible for at |east 34
kilograns of <cocaine and 1.5 kilograns of crack cocaine.
Petitioner was then sentenced to 135 nonths in prison.

Following the inposition of sentence, Petitioner filed an
appeal of his conviction and sentence to the United States Court of
Appeals for the Third Grcuit. On July 13, 2001, the Judgnent of

the sentencing court was affirnmed. See U.S. v. Dom ngo Arana, No.

99-1889 (3d Cr. July 13, 2001) (slip opinion). As a result, the
Petitioner filed the instant notion pursuant to 28 U S.C. § 2255
raising three grounds for relief all based on alleged ineffective
assi stance of counsel. The crux of Petitioner’s argunent is that
errors of trial counsel lead himto stipulate to responsibility for

1.5 kil ograns of crack cocai ne.



1. DI SCUSSI ON

A. Legal Standard

A prisoner who is in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
violation of the Constitution or laws of the United States,
or is otherwise subject to collateral attack, may nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence.” 28 U . S.C. § 2255 (West 2001). Prior to addressing the
merits of the petitioner’s clainms, however, the court should

consider if they are procedurally barred. See US. v. Essig, 10

F.3d 968, 976 (3d Cir. 1993). A petitioner under section 2255 is
procedurally barred frombringing any clains on collateral review
whi ch coul d have been, but were not, raised on direct review. See

Bousley v. US., 523 US 614, 621, 118 S . C. 1604, 1610

(1998) (exception to procedural default rule for clains that could
not be presented w thout further factual developnent); U.S. V.
Bi berfeld, 957 F.2d 98, 104 (3d Cr. 1992). Once clains have been
procedurally defaulted, the petitioner can only overcone the
procedural bar by show ng “cause” for the default and “prejudice”

fromthe alleged error. See Biberfeld, 957 F.2d at 104 (stating

“cause and prejudice” standard).
Even t hough Petitioner did not raise an ineffective assi stance
of counsel claimon direct appeal, these clainms are not barred from

collateral review In general, an ineffective assistance claim



whi ch was not raised on direct appeal is not deened procedurally
defaulted for purposes of habeas review and such a claim is
properly raised for the first tinme in the district court under

section 2255. See U S. v. Garth, 188 F.3d 99, 107 n.11 (3d Cr.

1999). In Garth, the Third Grcuit explained that the general rule
that an i neffective assistance cl ai mwhi ch was not rai sed on direct
appeal is not deened procedurally barred is rooted in the fact that
(1) trial counsel is often the sane attorney on direct appeal and
it would be unrealistic to expect or require that attorney to argue
that his performance was constitutionally deficient, and (2)
resolution of ineffective assistance <clains often requires
consideration of factual matters outside the record on direct
appeal . I d. Therefore, the Court will consider the nerits of
Petitioner’s clains.

The district court is given discretion in determ ni ng whet her
to hold an evidentiary hearing on a petitioner’s notion under

section 2255. See ov't of the Virgin Islands v. Forte, 865 F.2d

59, 62 (3d Gr. 1989). In exercising that discretion, the court
must determ ne whether the petitioner’s clains, if proven, would
entitle himto relief and then consider whether an evidentiary
hearing is needed to determne the truth of the allegations. See

Gov't of the Virgin Islands v. Watherwax, 20 F.3d 572, 574 (3d

Cir. 1994). Accordingly, a district court may summarily dism ss a

notion brought under section 2255 without a hearing where the



“notion, files, and records, ‘show conclusively that the novant is

not entitled to relief.”” U.S. v. Nahodil, 36 F.3d 323, 326 (3d

Gir. 1994) (quoting U.S. v. Day, 969 F.2d 39, 41-42 (3d Gir.

1992)); Forte, 865 F.2d at 62. For the reasons outlined bel ow, the
Court finds that there is no need in the instant case for an
evidentiary hearing because the evidence of record conclusively
denonstrates that Petitioner is not entitled to the relief sought.

B. | neffective Assi stance of Counsel

The Si xth Amendnent to the United States Constitution provides
that a crimnal defendant is entitled to reasonably effective
assi stance of counsel. See U S. Const. anmend. VI. A petitioner’s
claim of ineffective assistance of counsel is governed by the

standard promulgated by the Supreme Court in Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S. C. 2052, 2064 (1984). In

Strickland, the Suprene Court stated that an i neffective assi stance

of counsel <claim requires the defendant to show that their
counsel’s performance was defective and that the deficient
performance prejudiced the defense. See id., 104 S. Ct. at 2064;

see also Meyers v. Gllis, 142 F.3d 664, 666 (3d GCr. 1998)

(stating that to be entitled to habeas relief, the defendant nust
establish ineffectiveness as well as resultant prejudice).
Counsel’s performance is be neasured against a standard of
reasonabl eness. |n analyzing that perfornmance, the court nust make

“every effort . . . to elinmnate the distorting effects of



hindsight,” and determne whether “in light of all t he
ci rcunstances, the identified acts or om ssions were outside the
wide range of professionally conpetent assistance.” See

Strickland, 466 U S. at 690, 104 S.Ct. at 2066.

Once it is determned that counsel's performance was
deficient, the court nust determine if "there is a reasonable

probability that, but for counsel's unprofessional errors, the

result of the proceedi ngs woul d have been different.” 1d. at 694,
104 S.Cx. at 2068. “A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 1d. at 694,

104 S.Ct. at 2068. Only after both prongs of the analysis have
been net will the petitioner have asserted a successful ineffective
assi stance of counsel claim Mreover, “judicial scrutiny of an

attorney's conpetence is highly deferential.” Diggs v. Oaens, 833

F.2d 439, 444-45 (3d Cr. 1987). “[Aln attorney is presuned to
possess skill and knowl edge in sufficient degree to preserve the
reliability of the adversarial process and afford his client the
benefit of a fair trial.” |1d. at 445. “Nevertheless, if ‘from
counsel 's perspective at the tinme of the alleged error and in |ight
of all the circunstances’ it appears that counsel's actions were

unreasonabl e, the court must consider whether that error had a

prejudicial effect on the judgnent.” [1d. (citation omtted).
1. Failure to Request a Continuance of the Sentencing
Hear i ng

Petitioner’s first claimof ineffective assi stance of counsel
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is based upon his contention that his trial counsel failed to
request a continuance of the sentencing hearing to all ow Petitioner
tine to review the revised PSI Report. See Pet’'r § 2255 M. at
11. As stated above, Petitioner’s trial counsel infornmed the Court
at the start of the sentencing hearing that he had just received
the revised PSI Report and did not have the opportunity to review
it wth Petitioner. See Trans. of Sentencing at 2. The Court then
recessed the hearing to provide trial counsel the opportunity to
reviewthe revised PSI Report with Petitioner. See id. at 3. Wen
the Court resuned, the follow ng colloquy occurred:

THE COURT: Now, M. Gutierrez, have you had an
opportunity to review the presentence report
with your client?

GUTI ERREZ: Yes, we’'ve had, Your Honor.

See Trans. of Sentencing at 2.

According to Petitioner, trial counsel was ineffective by not
requesting a continuance and thereby “waived [Petitioner’s] rights
by not requesting a reasonable anount of days . . . in order to
fully explain the changes to his client.” See Pet’r 8§ 2255 Mot. at
7. Due to the short period of tine allotted to review the revi sed
PSI Report, Petitioner asserts he did not understand the terns of
the agreenment. Petitioner contends that he was never involved in
the sale of or distribution of crack cocaine. See id. at 12

Rat her, trial counsel’s actions were “designed to ‘put [Petitioner]



on the spot’ and force himto accept the governnent’s plea offer.”
Pet’'r Resp. to U S. Resp. to Pet’'r 8§ 2255 Mbt. at 1.

Trial counsel’s failure to request a continuance of the
sentencing hearing to further review the revised PSI Report with
Petitioner does not approach the standard necessary to constitute
ineffective assistance of counsel. To the contrary, trial
counsel s actions at the hearing were well within the bounds of an
obj ective standard of reasonabl eness. Clearly, a defendant is
entitled to receive a revised pre-sentence report at |east seven
days before sentencing. See Fed. R Cim P. 32(b)(6)(C. In the
i nstant case, Petitioner was not afforded the required seven days.
However, Petitioner’s allegations that trial counsel’s failure to
request a continuance was designed “to put him on the spot”
regarding his stipulation to crack cocaine are fanciful at best.

The original PSI Report found that Petitioner was responsible
for 144 ounces of crack cocaine. See PSI Report, § 67. Based on
this information, Petitioner was advised at his change of plea
hearing that his base offense |evel could be |evel 38. Moreover,
the United States Court of Appeals for the Third CGrcuit, in
reviewing Petitioner’s appeal of his sentence, found that the
sentencing court did not err in finding Petitioner responsible for
1.5 kilogranms of crack cocaine, or for not providing Petitioner

sufficient time to review the PSI Report. See U.S. v. Dom ngo

Arana, No. 99-1889, at 4 (3d Cr. July 13, 2001) (slip opinion).



Rat her, the Third G rcuit found:
In recognition of [Petitioner’s] concession [to 1.5
kil ograns of crack cocaine], the governnent agreed to
wthdraw its recommendation for a supervisory role
enhancenent . The court accepted these stipul ations,
reduced [Petitioner’s] base |level two |evels under the
“safety valve” provision of U S S.G § 2D1.1(b)(6), and
further granted a three-| evel reduction for acceptance of
responsibility in accordance with the plea agreenent
entered into by the parties. These reductions resulted
in a base offense |evel of 33 and a guideline range of
135 to 168 nonths. The District Court sentenced
[Petitioner] to 135 nonths inprisonnment

Id. at 4.
In assessing trial counsel's performance, the Court nust be

cogni zant of all of the circunstances. See Strickland, 466 U. S. at

690, 104 S.Ct. at 2066. Here, Petitioner’s original PSI Report,
whi ch was received in a tinmely manner, docunented that Petitioner

was responsible for 144 ounces of crack cocaine. See PSI Report,

1 67. As Petitioner concedes in his notion, the differences
between the original and revised PSI were mninmal. See Pet'r 8
2255 Mot. at 8. “The new PSI was basically the sanme as the

previ ous one except for sone corrections and the fact that the

cal cul ations for the base offense | evel had been raised to 38 .



.7 1d. Moreover, the Report did not contain any new i nformation
that required additional tine for Petitioner and counsel to prepare
a defense, obtain wtnesses, or produce excul patory evidence.
Under these circunmstances, trial counsel’s failure to request a
conti nuance was not so unreasonable as to constitute ineffective
assi stance of counsel. Rat her, counsel’s actions during the
sentencing hearing fell well wthin the bounds of reasonable
pr of essi onal assi st ance.

2. Counsel’s Failure to Request an Evidentiary Hearing on

Drug Quantity

Next, Petitioner clains that his trial counsel was i neffective
because counsel withdrew Petitioner’s objections to the finding in
the PSI Report that Petitioner was responsible for crack cocaine
and failed to request and evidentiary hearing on the issue. See
Pet’r 8§ 2255 Mot. at 13; Pet’'r Resp. to U S. Resp. to Pet’'r § 2255
Mot. at 4. Thus, the question before this Court is whether trial
counsel's decision not to contest a finding that Petitioner was
responsibility for 1.5 kil ogranms of crack cocai ne renders counsel's
performance "outside the w de range of professionally conpetent

assi stance. " Strickland, 466 U S. at 690, 104 S. C. at 2066.

Again, trial counsel’s actions do not approach the standard
necessary to establish ineffective assistance of counsel.
The evidence of record indicates that trial counsel nade a

strategi c decision not to challenge drug quantity. Based upon the
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Governnment's statenent at Petitioner’s change of plea hearing,
whi ch indicated that evidence woul d be brought against Petitioner
to establish a drug quantity, counsel's decision appears to not
only be wthin the range of conpetent assistance, but al so appears
to be quite prudent. The evidence presented by the Governnent to
show that Petitioner was responsible for crack cocaine was a
January 6, 1995 tel ephone conversation between Petitioner and his

nephew, Jose Juan Arana. See U.S. v. Dom ngo Arana, No. 99-1889,

at 7 n.1 (3d Gr. July 13, 2001) (slip opinion); see also Trans.
Change of Plea Hearing at 2-3. That conversation clearly
established that Petitioner knew of co-conspirator Terrence G bbs’
processi ng of powder cocaine into crack cocaine. Arana, No. 99-
1889, at 7 n.1. In fact, when co-conspirator Jose Juan Arana
requested an evidentiary hearing on this very issue, the trial
court found, and the Third Grcuit affirnmed, that Jose Juan Arana
was responsible for at least 1.5 kil ograns of crack cocai ne based

on the January 6, 1995 tel ephone conversation. See U S. v. Juan

Jose Arana, No. 98-2010, at *6 (3d Cr. April 14, 1999) (slip

opi nion). Moreover, Petitioner admtted at that he participated in
the conversation during his plea hearing. See Trans. Change of
Plea Hearing at 3. For this Court to decide counsel’s decision not
to object or request an evidentiary hearing in relation to these
facts were anything other than prudent would be to ignore the

deference the Court is required to give to trial counsel's

11



deci si ons. See Strickland, 466 U. S. at 689, 104 S.C. at 2065.

3. | nvoluntary GQuilty Plea

Petitioner’s third and final claimof ineffective assistance
of counsel rests on Petitioner’s contention that his trial counsel
provided him with “ms-advice” that rendered his gqguilty plea
involuntary. See Pet’'r § 2255 Mot. at 15. Again, this allegation
is based solely on the fact that Petitioner stipulated to being
responsible for 1.5 kil ogranms of crack cocaine. Petition fails to
el aborate on this allegation, other than to state that he “plead
based only on [his] attorney’s advise” and was thereby m sl ead.
See Pet’r § 2255 Mot. at 15.

"A plea is not voluntary or intelligent,” and therefore
unconstitutional, "if the advice given by defense counsel on which
the defendant relied in entering the plea falls belowthe | evel of
reasonabl e conpetence such that the defendant does not receive

ef fecti ve assi stance of counsel." U.S. v. Loughery, 908 F.2d 1014,

1018 (D.C. Gr. 1990). Therefore, in order to succeed on this
claim Petitioner nust again show that his counsel's performance
"fell bel owan objective standard of reasonabl eness” by identifying
specific "acts or om ssions of counsel that are all eged not to have

been the result of reasonabl e professional judgnent." Strickl and,

466 U.S. at 687-88. | f such a showing is made, Petitioner nust
t hen denonstrate that the deficiencies in his representation were

prejudicial to his defense. Id. at 692. He nust show that

12



specific acts of his counsel were so egregious as to nake the

result of her guilty plea unreliable. Lockhart v. Fretwell, 113

S.Ct. 838 (1993); Gardner v. Ponte, 817 F.2d 183, 187 (1lst Cr.),

cert. denied, 484 U S. 863, 108 S.Ct. 181, 98 L.Ed.2d 134 (1987).

Agai n, for the reasons indicated above, Petitioner is unable
to nmake such a show ng. The evidence that Petitioner was
responsible for 1.5 kilogranms of crack cocai ne was substanti al
Trial counsel acted well wthin the realm of professional
reasonabl eness to advise his client to plea to such a charge based
on the facts and circunstances in Petitioner’s case.

11, CONCLUSI ON

Inall three of his clains, Petitioner failed to showthat his
trial counsel’s performance was defective and that the deficient
performance prejudiced the defense. Accordingly, his clainms for
i neffective assistance of counsel fail to neet the test set forth

by the United States Suprene Court in Strickland v. WAshi ngton, 466

UusS 668, 687, 104 S C. 2052, 2064 (1984). Therefore,
Petitioner's 8§ 2255 Motion is denied inits entirety. Mreover, a
certificate of appealability will not issue because Petitioner has
not made a substantial showi ng of the denial of a Constitutional
right.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 94-192-1
V.
: (ClVIL ACTI ON
M KE PEREZ : No. 00-4995)
ORDER
AND NOW this 18th day of Decenber, 2001, wupon

consi deration of the Petitioner Domi ngo Arana’s Mdtion to Vacate,
Set Aside, or Correct Sentence Pursuant to 28 U. S.C. 8§ 2255 (Docket
No. 246), the Governnment's Response to Defendant’s Petition to
Vacate, Set Aside, or Correct Sentence Pursuant to 28 U.S. C. § 2255
(Docket No. 297), and Petitioner’s Response to the Government's
Response to Defendant’s Petition to Vacate, Set Aside, or Correct
Sentence Pursuant to 28 U S.C. 8§ 2255 (Docket No. 299), IT IS

HEREBY ORDERED t hat Petitioner’s nmnmotion is D SMSSED WTH
PREJUDI CE.

| T 1S FURTHER ORDERED that a certificate of appealability is
not granted because Petitioner has not made a substantial show ng

of the denial of a Constitutional right.

BY THE COURT:

HERBERT J. HUTTON, J.



