IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

H BEATTY CHADW CK : CIVIL ACTI ON
V.
JAMVES JANECKA ; NO. 00-1130

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 3, 2002

Petitioner H Beatty Chadw ck, Esqg.! ("Chadwi ck"), filing a
petition for wit of habeas corpus under 28 U S.C. § 2254,
chal | enges his continued incarceration for civil contenpt. In
his petition, Chadw ck argues that his inprisonnent is
i nperm ssi bly punitive and he has been denied due process
because: (1) he was and is unable to conply with a state court
order of which he has been adjudged contenptuous; (2) he was
denied a jury trial and other procedural rights; (3) he was
i nprisoned after a summary proceeding; (4) his inprisonnment has
beconme punitive; (5) he was inprisoned for failure to pay noney;
(6) his civil inprisonment is indefinite; (7) the inprisonnment
order is facially unlawful; (8) the state court ordering the
incarceration | acked jurisdiction; and (9) he was denied a pronpt
appeal .

United States Magistrate Judge Arnold C. Rapoport issued a

Chadwi ck is an inactive nenber of the Pennsylvania Bar.



Report and Recommendation ("R&R') to deny and dism ss the
petition without an evidentiary hearing and find no probable
cause to issue a certificate of appealability. Petitioner filed
obj ecti ons and Barbara Jean Crowt her Chadw ck (“Ms. Chadw ck”),
petitioner’s estranged wife and the Intervenor in this action,
filed a notion to dismss Chadwi ck’s petition. For the reasons
stated herein, the notion to disnmss wll be denied and after de
novo consideration of Chadw ck’s petition, the petition for wit

of habeas corpus will be granted.

BACKGROUND

Ms. Chadw ck filed a divorce action in the Del aware County
Court of Common Pl eas in Novenber, 1992. During an equitable
distribution conference in February, 1993, Chadw ck infornmed the
state court and Ms. Chadwi ck he had transferred $2,502, 000 of the
marital estate to satisfy an alleged debt to Mai son Bl anche, Ltd.

(“Mai son Blanche”), a G braltar partnership. See Chadw ck v.

Chadwi ck, No. 1555 Phil adel phia 1995 at 2 (Pa. Super. C. Aug.
22, 1996) (“Chadwick 1”7). M. Chadw ck had no know edge of any

debt owed by Chadw ck to Mai son Bl anche.
After hiring a private investigator and further discovery,
Ms. Chadwi ck determ ned: (1) one of the principals of Mison

Bl anche returned $869, 106.00 from G braltar to an Aneri can bank
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account in Chadw ck’s nanme, and the funds were used to purchase
three annuity contracts; (2) $995, 726.41 had been transferred to
a Union Bank account in Switzerland in Chadw ck’s nane; and (3)
$550, 000. 00 in stock certificates Chadw ck claimed he had
transferred to an unknown barrister in England to forward to

Mai son Bl anche were never received. Id. at 3; Chadwick v. H I,

No. 2192 Phil adel phia 1996 at 2 n.1 (Pa. Super. C. Apr. 23,

1997) (“Chadwick 11”7). The state court entered a freeze order on

the marital assets on April 29, 1994.
In May, 1994, Chadw ck redeened the annuity contracts and

deposited the funds in a Panamani an bank. See Chadwick I, at 2

n.1. On July 22, 1994, the state court held a hearing at which
Chadwi ck and his counsel were present. After hearing testinony
regardi ng di sposition of the $2,502,000.00 sent to Gbraltar, the
court determ ned Chadw ck’s transfer of the nobney was an attenpt
to defraud Ms. Chadw ck and the court. On the day of the
hearing, the court ordered Chadwick to return the $2, 502, 000. 00
to an account under the jurisdiction of the court, pay $75, 000. 00
for Ms. Chadwi ck’s attorney’ s fees and costs, surrender his
passport and remain within the jurisdiction. See id. at 3.
Chadwi ck refused to conply with the July 22, 1994 order; M.
Chadwi ck filed a petition for contenpt. The state court held
contenpt hearings on August 29, 1994, Cctober 18, 1994, and

Cctober 31, 1994. Chadwick failed to appear at any of the
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hearings, but his attorney was present. See id. The state court
found Chadwi ck in contenpt of the July 22, 1994 order and issued
a bench warrant for his arrest.

Chadwi ck, |earning a bench warrant had been issued, fled the
jurisdiction but was arrested and detained on April 5, 1995. The
state court then determ ned Chadwi ck had the present ability to
conply with the terns of the July 22, 1994 order and set bail at

$3, 000, 000. 00. See Chadwi ck I, at 4. Chadwi ck coul d have been

rel eased fromcustody at any tine either by posting bail or
purging his contenpt by conpliance with the July 22, 1994 order
to deposit $2,502,000.00 in the court’s account; to date, he has
done nei t her.

On April 7, 1995, Chadwick filed in federal court an
energency notion to quash the state court bench warrant and
rel ease himfrom Del aware County Prison because the contenpt
finding was inproper under state law. This court declined to

intervene in a pending state court proceedi ng under Younger V.

Harris, 401 U S. 37 (1971) and progeny. See Chadw ck v. Del aware

County Court of Common Pl eas, No. 95-0103, 1995 W 232500, at *2

(E.D. Pa. Apr. 19, 1995).

Chadwi ck has filed six state petitions for habeas relief;
the trial court denied themall. He appeal ed one denial and his
| at est denial was subject to appeal, but before the appeals were

deci ded, Chadwi ck filed a second federal habeas petition; this



court dism ssed the second federal habeas petition for failure to
exhaust avail able state renedi es because the issues had not yet

been presented to the Pennsyl vania Suprene Court. See Chadw ck

v. HIl, No. 95-0103, 1995 W. 541794, at *1 (E.D. Pa. Sept. 8,
1995) .

Several appeals of state trial court denials of his habeas
petitions and a notion to vacate state court orders were
consol i dated on appeal. The Pennsyl vani a Superior Court,
affirmng the | ower court decisions in August, 1996, found that

he was able to conply with the July, 1994 Order. See Chadw ck |

The Superior Court held that: (1) the trial court had
jurisdiction to find Chadwick in contenpt; (2) the procedure used
by the trial court in the contenpt proceedi ngs was not i nproper;
(3) the trial court did not err in adjudicating Chadw ck in
contenpt; (4) state statutory provisions governing crimna
contenpt were inapplicable; (5 Chadw ck was not illegally
i ncarcerated; and (6) Chadw ck’s incarceration had not ceased to
be coercive in nature. 1d. Chadw ck’s petition for allowance of
appeal to the Suprene Court of Pennsylvania was denied on Apri
8, 1997.

Chadwi ck’ s sixth petition for state habeas relief argued
that his continued confinenent deprived himof due process
because it had beconme punitive rather than coercive; it was

denied by the trial court on June 21, 1996. While appealing that



determ nation, Chadwick filed a third federal habeas petition on
Septenber 23, 1996. By Menorandum and Order dated January 16,
1997, this court dism ssed Chadw ck’s third federal habeas
petition for failure to exhaust available state renedi es and
abst ai ned because of the pending appeal to the Superior Court.

See Chadwick v. Hill, No. 96-6426, 1997 W. 22406, at *2 (E.D. Pa.

Jan. 16, 1997).
The Pennsyl vani a Superior Court affirmed the trial court’s
deni al of Chadw ck’s sixth state habeas petition by Opinion dated

April 23, 1997. See Chadwick Il. The court encouraged the

Suprene Court of Pennsylvania to reviewits decision to clarify
the point at which a coercive penalty for civil contenpt becones
a crimnal sanction requiring due process under federal and state
law. See id. at 6 (it “is for our high court to nmake such a
determ nation.”).

Chadwi ck did not seek review by the Pennsyl vania Suprene
Court, but instead sought reconsideration of this court’s January
16, 1997 decision dismssing his federal habeas petition for non-
exhaustion of state renedies. This court, finding the Superior
Court specifically “invited” the Pennsylvania Suprene Court to
review its decision and that Chadw ck had not yet presented his
due process clains to the Supreme Court for review, denied
Chadwi ck’ s notion for reconsideration on May 23, 1997. The court

hel d that “the question of when civil contenpt becones punitive
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is one which a federal court should abstain from considering
before the state suprene court has had the opportunity.” My 23,
1997 Order at 110.

Chadwi ck declined to seek Suprene Court review of the
Superior Court’s April 23, 1997 decision. Instead, Chadw ck
filed his fourth federal habeas petition on July 18, 1997. He
argued his continued detention in the Del aware County Prison
served only a punitive purpose so that he was no | onger
i nprisoned for civil contenpt and nust be afforded the
protections and procedures obligatory for crimnal sanctions.
That petition was dismssed for failure to exhaust avail able

state renedies on April 30, 1998. See Chadw ck v. Andrews, No.

97-4680, 1998 W. 218026 (E.D. Pa. Apr. 30, 1998).

I n Septenber, 1999, Chadwi ck, filing a pro se Application
for Leave to File Original Process (his seventh state habeas
petition) with the Suprene Court of Pennsylvania, asserted, inter
alia, that he had been deni ed due process of |aw and his
continued incarceration had ceased to be coercive but was
punitive. This request was granted on February 8, 2000; the
petition for habeas corpus was summarily denied on the sane date.
Chadwi ck had also filed a petition for release in the Del aware
Court of Common Pl eas on the ground that he was suffering from
“maj or psychol ogi cal depression,” and unable to participate in

hi s divorce proceedings. After a hearing, on Septenber 22, 1999,



the state court trial judge was “convinced that M. Chadw ck is
feigning nental illness in an effort to be released from prison
wi t hout returning the $2,500,000 which he transferred out of this

country.” Chadw ck v. Chadw ck, No. 92-19535, slip op. at 4 (Ct.

Com PI., Del. Cty., Pa. Sept. 22, 1999).

On March 2, 2000, Chadwick filed this, his fifth federal
habeas petition. On Decenber 8, 2000, Judge Rapoport issued an
R&R to which Chadw ck filed tinely objections.

On April 4, 2001, Chadwi ck filed his eighth state court
habeas petition. A hearing on the petition was held on April 11,
2001, at the conclusion of which the petition was di sm ssed.
Because Chadwi ck may now appeal that dism ssal, on April 18,
2000, Ms. Chadwick filed a notion to dismss Chadwick’s fifth
federal habeas petition for failure to exhaust state court
remedi es.

A hearing was held on April 20, 2001, at which both Chadw ck
and Ms. Chadw ck were heard on Chadwi ck’s fifth federal habeas

petition and Ms. Chadwi ck’s notion to dismss. For the reasons

set forth herein, the Intervenor’s notion to dismss wll be
deni ed and the petition for habeas corpus wll be granted.
DI SCUSSI ON

Mbtion to Disniss




“An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court shal
not be granted unless it appears that the applicant has exhausted
the renedies available in the courts of the State . . . .” 28

U S.CA § 2254(b)(1)(A (West 1994 & Supp. 2001). See al so

Duckworth v. Serrano, 454 U.S. 1, 3 (1981); Roberts v. lLaVallee,

389 U.S. 40, 42 (1967); Codispoti v. Howard, 589 F.2d 135, 140

(3d Cr. 1978). The exhaustion requirenent is not net if the
petitioner “has the right under the |aw of the State to raise, by
any avail abl e procedure, the question presented.” 28 U S.C A
8§2254(c) (West 1994 & Supp. 2001). The exhaustion requirenment has
been nmet when the petitioner has presented his clains to the

hi ghest state court; there is no requirenent that the state

courts consider or discuss the clains. See Swanger V. Zi nmernan,

750 F.2d 291, 295 (3d Cr. 1984).

A petitioner need only seek state court review of a federal
claimonce, either on direct review or in a state habeas
proceedi ng; repeated reviewis not necessary to satisfy the

exhaustion requirenent. See Duckworth v. Serrano, 454 U. S 1, 4

n.1 (1981)(“repetitious applications to state courts” not

required); Codispoti v. Howard, 589 F.2d 135, 142 (3d Grr.

1978) (sane) .
Chadwi ck’ s seventh state habeas petition, a direct appeal to

t he Supreme Court of Pennsylvania, presented the follow ng
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i ssues: (1) Chadwi ck’s inprisonnent for failure to conply with a
court order was contrary to due process because he was unable to
conply with the order; (2) Chadw ck was incarcerated wthout a
jury trial or the presunption of innocence, contrary to due
process; (3) the sunmmary nature of the contenpt proceedi ngs
deprived Chadw ck of due process; (4) the order of inprisonnent
was facially invalid because it failed to specify a condition
upon the fulfillnment of which Chadw ck’s inprisonnent woul d
termnate; (5) the denial of Chadwi ck’s right to appeal the

adj udi cati on of contenpt and sanction of inprisonnent violated
his due process rights; (6) inprisonnment for the nonpaynent of
nmoney was a deprivation of due process; (7) civil confinenent in
excess of 50 nonths is a deprivation of due process; (8)

i nprisonnment for violation of a court order issued w thout
jurisdiction was a deprivation of due process; and (9) Chadw ck’s
i nprisonnment was and still is punitive rather than coercive.
These are the sane issues raised in the petition presently before
this court. Because the issues have now been presented to the

hi ghest state court, they have been exhausted. See Swanger, 750

F.2d at 295(“[t] he exhaustion requirenent . . . has been
judicially interpreted to nean that clains nust have been
presented to the state courts; they need not have been consi dered
or discussed by those courts.”). Intervenor’s notion to disniss

for failure to exhaust avail able state renedies will be deni ed.
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1. Chadwi ck’s Habeas Corpus Petition

A. St andard of Revi ew

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”), 28 U S.C. 8§ 2254, requires a federal court considering
a habeas petition to afford state court determ nations great
deference. Habeas petitions filed since the enactnent of AEDPA

require a two-step analysis. Matteo v. Superintendent, SC

Al bion, 171 F.3d 877, 891 (3d Cr. 1999) (en banc), cert. denied,

Matteo v. Brennan, 528 U. S. 824 (1999). First, the federal court

must determ ne whether the state court’s decision was contrary to
Suprene Court precedent. 1d. Second, if the state court’s

deci sion was not contrary to Suprene Court precedent, the court
must determ ne whether the state court decision represents an

unr easonabl e application of Suprene Court precedent. |d.

B. Chadwi ck’ s Conti nued | nprisonnent Represents an
Unr easonabl e Application of Suprene Court Precedent: It Has Lost
Its Coercive Effect and I's Now | nperm ssibly Punitive

Magi strate Judge Rapoport was of the opinion that Chadw ck’s
i nprisonnment (now eighty nonths in duration) is still not
i mperm ssibly punitive. R&R at 31. Chadw ck, objecting, argues

t hat Judge Rapoport should have relied on In re Grand Jury

| nvestigation, 600 F.2d 420 (3d Cr. 1979) (civil contenpt is

-11-



only permssible as long as it has coercive effect).

1. Cvil vs. Crimnal Contenpt
| mpri sonnment until the incarcerated party perforns a
required act he or she has refused to performis civil in nature;
i nprisonnment for a definite termas punishnment for doing a

forbidden act is crimnal in nature. Gnpers v. Buck's Stove &

Range Co., 221 U.S. 418, 443 (1911)(reversing contenpt sanctions
of incarceration ranging fromsix to twelve nonths for violating
an injunction; crimnal sanctions could not be inposed in a civil

proceeding). See also International Union, United M ne Wrkers

v. Bagwell, 512 U S. 821, 826-27 (1984).

Cvil confinenent

is ordered where the defendant has refused to do an
affirmative act required by the provisions of an order

which, in either formor substance, was mandatory in its
character. Inprisonnent in such cases is not inflicted as a
puni shnment, but is intended to be renedial by coercing the
def endant to do what he refused to do. The decree in such
cases is that the defendant stand commtted unless or until
he perforns his affirmative act required by the court’s

or der.

Gonpers, 221 U. S at 442. See al so Bagwell, 512 U S. at 827.

Cvil contenpt sanctions can becone punitive over tinme, if the

coercive force has been | ost. See Inre Gand Jury

| nvesti gati on, 600 F.2d at 423.

Chadwi ck’ s argunent is that the length of his inprisonnent
has transformed the Del aware County Court’s contenpt sanction

fromcoercive to punitive; the six and a half years he has spent
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in prison belie the assertion that continued incarceration wll
coerce himto conply with the court’s order. The state courts,
presented with this argunent, have di sagreed.

Judge Rapoport, relying on dicta in Bagwell, also disagreed.
In Bagwel |, contenpt fines totaling over $64 million were |evied
agai nst a mne workers’ union for violation of an injunction.
The Court determ ned this sanction was crimnal in nature because
the fines were neant to be punitive and vindicate the court’s
authority. Bagwell, 512 U S. at 828, 838.

To illustrate the punitive nature of the sanction inposed
on the union, the Bagwell Court contrasted it wth the
“paradigmatic” civil contenpt sanction: incarceration of a
contemmor indefinitely until affirmative conpliance with a court
order to pay alinony or surrender property. 1d. at 828. The
contenpt sanction inposed on Chadw ck is such a “paradi gmatic”
sanction for civil contenpt. Chadw ck’ s incarceration was
i nposed to coerce his conpliance with a court order to deposit
marital funds with the court. The duration of his confinenent
has been entirely in Chadw ck’s hands; conplying with the court

order is the key to the jail house door. See Gonpers, 221 U S. at

442; Bagwell, 512 U. S. at 844.
Chadwi ck argues that even if his incarceration were
initially civil in nature, it has since becone punitive. He

relies on In re Grand Jury Investigation, where a prisoner,
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brought before a grand jury, refused to testify. For this
refusal, he was held in civil contenpt. The presiding judge
ordered himconfined until he agreed to testify; the duration of
his inprisonnment was not to exceed the termof the grand jury or
ei ghteen nonths. The sentence under which he had been
i ncarcerated was suspended during that period. The contemmnor,
seeking release fromcivil confinenent after only three nonths,
argued there was no substantial |ikelihood he would ever testify
before the grand jury; his request for an evidentiary hearing to
prove this was deni ed.

On appeal, the court explained that “[s]ince it is
i npossi ble to succeed in coercing that which is beyond a person’s
power to perform continued incarceration for civil contenpt
‘ depends upon the ability of the contemmor to conply with the

court’s order.”” Inre Gand Jury | nvestigation, 600 F.2d at 423

(quoting Maggio v. Zeitz, 333 U.S. 56, 76 (1948)). Confi nenment

for coercive purposes becones punitive once the coercive force is
lost. 1d.

The court held that the defiant witness’ history of silence
was insufficient to show that the sanction had |lost its coercive
force; there was still a chance he would change his m nd and
decide to testify before the grand jury. 1d. at 428. “[T]he
civil contenpt power would be conpletely eviscerated were a

defiant witness able to secure his release nerely by boldly
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asserting that he will never conmply with the court’s order.” |d.
at 425. H s three nonths of confinenent had not lost its
coercive force and becone punitive in nature. The court did not
term nate his confinenent.

The maxi mum anount of time the defiant witness in In re

Grand Jury lInvestigation would have had to spend incarcerated for

his civil contenpt was only eighteen nonths; there was a certain
end to the sanction inposed. Chadw ck’s incarceration is
indefinite in duration. The difficulty lies in the determ nation
when coercive inprisonnent actually ceases to be coercive and
becones punitive; no clear line exists. The Suprenme Court of
Pennsyl vania has declined to rule on this issue and the United
States Suprene Court has not pronounced an exact neasure.

The duration of Chadw ck’s incarceration has al ways been up
to him conpliance with the state court order would guarantee his
rel ease. Chadw ck di sagrees; he argues: (1) he does not have
the present ability to conply, so his incarceration is
indefinite; and (2) even if he did have the ability to conply,
the six years and four nonths he has spent in prison for his
failure to conply strongly suggests that further incarceration
wi |l have no coercive effect. Chadw ck contends the |ine between
coercive and punitive inprisonment has been crossed.

State courts have repeatedly found that Chadw ck has the

present ability to conply with the order to remt marital assets
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to a court escrow account for equitable distribution.? Under
AEDPA, this court is bound by those determ nati ons absent
rebuttal of the presunption of correctness of state court
findings by clear and convincing evidence. See 28 U S.C A 8

2254(e) (1) (West 1994 & Supp. 2001).2% The record below clearly

2Judge Joseph Battle had found on at |east three occasions
that Chadwi ck had the present ability to conply. See Chadw ck v.

Chadwi ck, No. 92-19535, slip op. at 4, 5 (CG. Com PI., Del.

Cy., Pa. Sept. 22, 1999)(Chadw ck feigning nental illness in
effort to be released without remtting the marital funds; his
refusal to sign authorizations to allowthird parties to trace

the funds establishes he still has control over them; Chadw ck
v. Hll, No. 96-6154, slip op. at 3 (C. Com Pl., Del. Cty., Pa.
June 21, 1996)(“As stated in two previous opinions . . . , this

court has found [ Chadw ck’s] testinony, that he did not have
control of the disputed funds or know edge of the whereabouts of
the disputed funds, to be incredible;” he could conply and nmay

still conply); Chadwick v. Hill, No. 95-80202, slip op. at 8 (C
Com Pl., Del. Cty., Pa., Sept. 20, 1995)(“It is abundantly cl ear
that [ Chadwi ck] still has control over the disputed marital funds

and certainly has the ability to conply with [the] July 22, 1994
order.”).

The Superior Court has al so found that Chadw ck has the
ability to conply. See Chadwick v. Hill, No. 96-19535, slip op.
at 6 (Pa. Super. C. Apr. 23, 1997)(“After careful review, we
woul d agree that the record supports the trial court’s concl usion
t hat [ Chadwi ck] not only has the present ability to conply but
also that there is arealistic possibility that he wll conply
with the order.”); Chadw ck v. Chadw ck, Nos. 95-1555, 95-3612,
95-3773, 96-963, slip op. at 12 (Pa. Super. Ct. Aug. 22,

1996) (“Because [ Chadw ck] clearly holds the keys to the jail house
door, we find that the sanctions inposed on himhave not | ost
their coercive effect.”).

3Thi s subsection of the AEDPA states: “In a proceeding
instituted by a wit of habeas corpus by a person in custody
pursuant to the judgnent of a State court, a determ nation of a
factual issue made by a State court shall be presuned to be
correct. The applicant shall have the burden of rebutting the
presunpti on of correctness by clear and convincing evidence.” 28
U S . CA 82254(e)(1).
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denonstrates that the state court findings were not erroneous.?
This court is convinced that Chadw ck has the present ability to
conply with the July 22, 1994 order.

After what is now nearly seven years’ incarceration for
failure to conply, there is a serious question whether
confinenent is still serving a coercive purpose. After this
significant period of tinme, there exists nore than Chadw ck’s

mere assertion that further confinement will not coerce

“As recently as April 11, 2001, Judge Kenneth A. d ouse
suggested a conprom se: fornmer President Judge Francis J.
Cat ani a woul d be appoi nted as Chadw ck’s guardian to trace the
assets at issue. Chadw ck would cooperate with fornmer Judge
Catania by providing himwith all information and materials
necessary to effectuate the search. Once fornmer Judge Catania
certified that Chadw ck had cooperated and he had all the
i nformati on necessary to conclude the investigation, Chadw ck
woul d be rel eased. Chadw ck refused this conprom se; he woul d
not agree unless his release were contingent only upon his
delivering the requested docunments to forner Judge Catania. See
Chadwi ck v. Chadw ck, No. 92-19535, April 11, 2001 Hearing, Tr.
at 4, 8.

Twi ce in August, 1995, Chadw ck declined to provide
aut horization to allow third parties to investigate his assets or
to allowthe IRS to release his 1993 tax return. See Chadw ck v.

Hill, No. 95-80160, August 17, 1995 Hearing, Tr. at 74; Chadw ck
v. Hll, No. 95-80160, August 8, 1995 Hearing, Tr. at 22-23.

Chadwi ck’ s refusals to allow investigation of the funds
W thout his release fromcustody suggests that he is concerned
the assets will be found; if he is rel eased upon signing
aut hori zations, he could | ocate and secrete the assets, prevent
them frombeing found and remtted to the court. He prefers to
remain i ncarcerated rather than allow his former wife to receive
an equitable allotnment of the marital assets. This suggests that
Chadwi ck will continue to do all in his power to keep that noney
hi dden and beyond the jurisdiction of the Del aware County Court.
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conpliance. See In re Grand Jury Investigation, 600 F.2d at 425.
The state courts have repeatedly determ ned that Chadw ck’s
incarceration has not lost its coercive force.® This court mnust
determ ne whether that conclusion is contrary to Suprenme Court
precedent, and if not, whether it is an unreasonabl e application
of Suprene Court precedent.

| f, as Chadw ck contends, the confinenment has lost its

coercive force, it has becone punitive. See In re Gand Jury

| nvestigation, 600 F.2d at 423-24. The burden is on Chadwick to

show that there is no “substantial |ikelihood” that conpliance
wll be the result of continued incarceration. |d. at 425. His

obstinacy during nore than six and half years of inprisonnent is

SAft er Chadwi ck had been incarcerated for five nonths, Judge
Joseph Battle held that the contenpt sanction inposed was civil
in nature; Chadwick was jailed for failure to pay a debt. See
Chadwi ck v. Hill, No. 95-80202, slip op. At 9 (C&. Com PI., Del
Cy., Pa. Sept. 20, 1995). N ne nonths |ater, Judge Battle held
that “the coercive sanctions inposed may yet cause [Chadw ck] to
ultimately conply with [the] July 22, 1994 order and therefore,

[ Chadwi ck’ s] contenpt is not punitive in nature . . . .~

Chadwick v. Hill, No. 96-6154, slip op. At 5 (C. Com PI., Del
Cy., Pa. June 21, 1996). Two nonths after that, the Superior
Court found that “the sanctions inposed on [ Chadw ck] have not

| ost their coercive effect.” Chadw ck v. Chadw ck, Nos. 95-1555,
95-3612, 95-3773, 96-963, slip op. At 12 (Pa. Super. Ct. Aug. 22,
1996). After Chadw ck had been incarcerated for over two years,

the Superior Court still found the contenpt was coercive in
nature, holding that “there is a realistic possibility that
[ Chadwi ck] will conply with the order.” Chadwick v. Hill, No.

96- 19535, slip op. at 6 (Pa. Super. C. Apr. 23, 1997). The
Pennsyl vani a Suprenme Court’s summary deni al of Chadwi ck’s
petition for wit of habeas corpus after Chadw ck had been
incarcerated for alnost five years inplies that it, too,
considered the inprisonnent still coercive in nature. See
Chadwi ck v. ol dberg, No. 99-223, Order (Pa. Feb. 9, 2000).
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per suasi ve that Chadwi ck will never voluntarily deposit the

di sputed funds with the court; it seens clear he is wlling to
remain incarcerated for life rather than allow his ex-w fe access
to a share of the funds.

The state court conclusions on this issue on at |east five
occasions, fromfive nonths after his confinenent until the
Pennsyl vani a Suprene Court’s sumrmary deni al after he had been
i nprisoned for alnost five years, were not contrary to Suprene
Court precedent; no bright line rule exists for maki ng such a
determ nation. The Pennsylvania Suprene Court’s summary deni al
in February, 2000, inplies its conclusion that the confinenent
had not then crossed the line fromcoercive to punitive, but
W t hout an explanation of the denial, this court does not know
why.

Now, after nearly seven years, it is no |longer reasonable to
concl ude Chadwi ck’ s conti nued confinenent mght still result in
conpliance with the July 22, 1994 order. Chadw ck’ s conti nued
i ncarceration cannot be rationalized under Gonpers or Bagwell in
i ght of Chadwi ck’s clear and convincing proof there is no
“substantial |ikelihood” that his remaining in custody wll
result in his conpliance; his confinenent, no | onger coercive, is

an unreasonabl e application of Suprene Court precedent.

2. Due Process
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The protracted duration of his incarceration could not have
been foreseen by the state court when civil confinenent was
i nposed. The state contenpt proceedi ngs were adequate for the
inposition of a civil sanction to coerce conpliance. However,
after such an extensive tine period, Chadw ck cannot renain
i ncarcerated w thout the due process attendant to inposition of
crimnal sanctions.® As the Suprene Court recently held,

The Fifth Amendnent's Due Process Cl ause forbids the
Governnent to ‘deprive’ any ‘person . . . of . . . liberty .

W t hout due process of law.’ Freedom from i npri sonnent
-- from government custody, detention, or other fornms of
physical restraint -- lies at the heart of the liberty that
Cl ause protects. And . . . governnent detention violates
that C ause unless the detention is ordered in a crimnal
proceedi ng with adequate procedural protections, or, in
certain special and narrow non-punitive circunstances, where
a special justification, such as harmthreateni ng nental
illness, outweighs the individual's constitutionally
protected interest in avoiding physical restraint.

See Zadvydas v. Davis, 121 S.C. 2491, 2498-99 (2001) (holding an

alien may be held pending deportation by the Inmm gration and
Naturalization Service under 8 U S.C. § 1231 for up to six

nont hs, but not indefinitely, wi thout the due process of |aw
afforded in a crimnal proceeding) (internal citations omtted).

There is no such special justification in this case. Nothing

®The full panoply of procedural protections attendant to an
al l egation of crimnal conduct apply. An alleged crimnm nal
contemmor is entitled to counsel and proof of contenpt beyond a
reasonabl e doubt; if the sanction involves nore than six nonths’
incarceration, the alleged contermmor has the right to trial by
jury. See Bagwell, 512 U S. at 826-27, 834.
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excuses Chadw ck’s continued defiance of a court order, but his
i ncarceration has crossed the line fromcoercive to punitive and
Constitutional requirenents of due process conpel his rel ease.

Al t hough Chadwi ck may not remain incarcerated wthout due
process, his intractability should not be permtted to thwart the
authority of a valid court order. The Delaware County Court is
not without the power to institute crimnal proceedi ngs agai nst
Chadwi ck (such as a perjury or crimnal contenpt prosecution).

See Inre Gand Jury |Investigation, 600 F.2d at 425.

1. Remaining Gounds For Habeas Reli ef

The court agrees with the remai nder of the R&R that Chadw ck
was not deni ed due process for any of the reasons alleged and
that the state | aw based clains are not subject to federal habeas
review, he is not entitled to habeas relief on any of the other

grounds asserted in his petition.

CONCLUSI ON

I ntervenor’s notion to dismss for failure to exhaust
avai l abl e state renedies is denied. Chadw ck has previously
presented his current clains to the Supreme Court of

Pennsyl vani a; the fact that he can now appeal the state court’s
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nost recent April 11, 2001 denial of his eighth state habeas
petition is not an inpedinent to federal habeas review

For eighty nonths, Chadw ck has refused to conply with a
valid state court order to deposit $2,500,000.00 in marital
assets with the court; this renders unreasonable the belief that
continued incarceration wll have a coercive effect. Chadw ck
has the present ability to conply, but the duration of his
i nprisonnment has crossed the line fromcoercive to punitive, and
requires his release. Chadw ck should be afforded due process in
any proceeding to inpose additional crimnal sanctions.

An appropriate Order follows.’

The government does not need a certificate under 28 U. S.C
§ 2253(c)(1) to appeal this decision. United States ex rel.
Tillery v. Cavell, 294 F.2d 12, 15 (3d Cr. 1961) (“The
requirenent that a certificate i ssue before an appeal could be
taken was plainly a device to reduce appeals fromdecisions in
favor of states or their officers not their appeals from
deci sions against them”) The rationale of Tillery applies
equally to Ms. Chadwi ck as Intervenor: since petitioner
prevails, the court need not issue a 8 2253(c)(1) certificate
before Ms. Chadw ck may take an appeal .




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

H BEATTY CHADW CK : CIVIL ACTI ON
V.
JAMVES JANECKA ; NO. 00-1130
ORDER

AND NOW this day of January, 2002, upon careful and
i ndependent consideration of the petition for wit of habeas
corpus (#1), the Report and Reconmendation of United States
Magi strate Judge Arnold C. Rapoport (#24), the petitioner’s
obj ections thereto (#27), Intervenor’s notion to dismss (#30),
and the evidence produced at the April 20, 2001 hearing and in
post - heari ng subm ssions (#34, #35, #36), it is ORDERED that the
Report and Recomnmendation is ACCEPTED IN PART AND REJECTED I N
PART and the petitioner’s objections are SUSTAI NED for the
reasons stated in the Menorandumfiled this day, and it is
further ORDERED that:

1. I ntervenor’s Motion to Dism ss is DEN ED
2. Petitioner’s Petition for Habeas Corpus i s GRANTED.
3. This order is stayed and Chadw ck shall remain in state

custody for thirty (30) days to all ow appeal and application for
further stay of this court’s order to the appellate court.

Norma L. Shapiro, S. J.
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