IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT LI NDSAY, : CIVIL ACTI ON
Plaintiff, : 00- 1532
V. :

WALTER P. DUNLEAVY, WARDEN OF

PH LADELPHI A COUNTY PRI SON KNOWN
AS CFCF; PH LADELPH A COUNTY; and
DOCTCOR ERI C AMOH, EMPLOYED BY
THE CFCF,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. DECEMBER , 2001

Presently before the Court is the Mdtion to Dism ss and/or
for Summary Judgnment of Defendants, Warden Walter P. Dunl eavy
(“Warden Dunl eavy”), Phil adel phia County (the “County”) and Eric
Amoh, P.A! (“Amh”). Plaintiff, Robert Lindsay (“Lindsay” or
“Plaintiff”), filed his initial conplaint in this action on March
24, 2000. However, in the initial conplaint, Plaintiff did not
speci fically name Defendants Warden Dunl eavy and Anph, so he

filed an anmended conpl aint on February 5, 2001 to nane them?

! Plaintiff refers to Anoh as Dr. Anoph. However, Anoh
represents that he is not a physician but a physician’s assistant.

2 Plaintiff filed a second anended conpl ai nt on August 20,
2001. However, the second anended conpl aint does not change the
facts alleged or the relief requested in the original or first
anmended conplaints. Rather, Plaintiff’s second anended conpl ai nt
di scusses the problenms Plaintiff had with his “jail house” |awer
and indicates that if Plaintiff’s other conplaints were deficient
it was solely due to the bad advice of the “jail house” |awer.



Plaintiff’s anended conplaint alleges the follow ng clains: a
81983 cl ai m agai nst Anmoh for failing to provide adequate nedi cal
treatnent; a 81983 cl ai m agai nst Warden Dunl eavy and the County
for failing to adequately train, supervise and/or discipline
Anmoh; and state |law cl ains against all of the Defendants for
“official oppression,” reckl ess endangernent of another person,
sinple assault, aggravated assault, negligence, intentional
infliction of enotional distress, and negligent infliction of
enotional distress.

Al l Defendants seek to dism ss each of the clains against
them For the follow ng reasons, the 81983 cl ai n8 agai nst Anoh,
War den Dunl eavy, and the County are dism ssed. Further, the
Court will not exercise pendent jurisdiction over the state | aw
claims. Rather, the Court will dismss those clainms wthout
prejudice to allow Plaintiff the opportunity to re-file those

clains in state court if he so chooses.

BACKGROUND
The facts, taken fromPlaintiff’s conplaints and taken in
the Iight nost favorable to Plaintiff, are as follows. Plaintiff
was incarcerated at the Phil adel phia County Prison (“CFCF’) on
February 18, 1999. Wile at CFCF, Plaintiff was assigned a job

serving food to the other inmates and cleaning up after them



On April 13, 1999, while Plaintiff was working, he was
punched in the jaw by another inmate. Plaintiff alleges that
soon after the incident he was taken to the nedical facility at
CFCF for treatnent due to the pain he was experiencing in his
jaw. Plaintiff was treated by Anoh who exam ned Plaintiff’s
mout h. Anmoh all egedly gave Plaintiff cotton to bite on to stop
t he bl eeding and gave hi m sone pain nedication. Anph allegedly
told Plaintiff his jaw was “alright” and that it would take tine
to heal .

On April 14, 1999, Plaintiff alleges that he went to see
Anmoh agai n because he was still experiencing bleeding and pain in
his jaw. Plaintiff alleges that Anpbh agai n exam ned hi m and
i ncreased the pain nedication.

On April 15, 1999, Plaintiff alleges that he again went to
see Anpbh and expl ained to Anoh that he was in extrene pain and
that his jaw was swollen and his face was nunb. Plaintiff
requested that Anoh order an x-ray because Plaintiff thought his
j aw was broken. Plaintiff alleges that Aroh did not order x-
rays, but rather told Plaintiff that the jaw would take tine to
heal .

On April 16, 1999, Plaintiff alleges that he went to see
Anmoh again with the sanme conplaints as on the 15", Plaintiff
al l eges that Anoh again told Plaintiff that his jaw woul d take

time to heal



On April 18, 1999, Plaintiff alleges that he again saw Anoh
with the sane conplaints. Plaintiff alleges that Anoh told him
that if his jaw was broken he woul d not be able to talk.

On April 20, 1999, Plaintiff was transferred to the State
Correctional Institution at Gaterford (“Graterford”). Upon
arrival at Gaterford, Plaintiff told the nedical departnent what
had happened to his jaw and that he was in extrene pain.

On April 21, 1999, the nedical departnent at Gaterford x-
rayed Plaintiff’s jaw and found that his jaw was broken. On
April 27, 1999, Plaintiff alleges that he was transferred to an
out si de hospital where his jaw was w red shut.

DI SCUSSI ON

Legal Standard

When deciding a 12(b)(6) notion, a court nust view all
facts, and reasonable inferences drawn therefrom in the |light
nost favorable to the non-novant. Fed. R Cv. P. 12(b)(6); see

also Markowitz v. Northeast Land Co., 906 F.2d 100,103 (3d Gr.

1990). Dismssal is appropriate only “if it is clear that no
relief could be granted under any set of facts that could be

proved consistent with the allegations.” H shon v. King &

Spal di ng, 467 U. S. 69, 73, 104 S. C. 2229, 81 L. Ed.2d 59
(1984). Further, because Plaintiff is proceeding pro se, the
Court will construe his conplaint liberally and hold it to a |l ess

stringent standard than a pleading drafted by an attorney. See



Estelle v. Ganble, 429 U S. 97, 106, 97 S. C. 285, 292 (1976),;

Hai nes v. Kerner, 404 U S. 519, 521, 92 S. . 594, 596 (1972).

1. Exhausti on of Adm nistrative Renedi es

Defendants first argue that Plaintiff’s conplaint nust be
di sm ssed because he has not alleged that he exhausted al
admnistrative renedies as required by the Prison Litigation
Reform Act (“PLRA").® Plaintiff responds that he has exhausted
his adm nistrative renedi es, but he does not have access to the
prison’s files which would denonstrate exhaustion.

The PLRA requires a prisoner to exhaust all adm nistrative
remedi es before bringing a suit regarding prison conditions. See

42 U.S.C. A 81997e(a); see also Nyphius v. Reno, 204 F.3d 65, (3d

Cr. 2000) (holding that exhaustion of available renedies is
condition precedent to filing a law suit). Specifically, section
1997e(a) provides that “[n]o action shall be brought with respect
to prison conditions . . . by a prisoner confined in any jail,
prison, or other correctional facility until such adm nistrative
remedi es as are avail abl e are exhausted.”

In the instant case, Defendants argue that Plaintiff did not

exhaust the adm nistrative renedi es avail abl e at CFCF.

3 The Third Circuit has not addressed whether the
exhaustion requirenent of the PLRA nust be pled in the Conplaint or
rai sed as an affirmati ve defense. See, e.q., Gegory v. PHS, |nc.,
CIV.A. No. 00-467-SLR, 2001 U S. Dist. LEXIS 15765, * 7 (D. Del
Sept. 21, 2001).




Def endants attach the affidavit of Warden Dunl eavy, the Warden of
CFCF, to attest that Plaintiff did not exhaust the renedies
available to himat CFCF. However, by the tine Plaintiff |earned
that his jaw was broken, Plaintiff had already been transferred
to Gaterford. Defendants do not provide the Court wth any
i nformati on concerning what sort of adm nistrative renedi es were
avail able at either institution, but particularly what sort of
adm ni strative renedies are available at Gaterford for an i nmate
conpl ai ning of conduct that occurred at a different facility.
Because there remain questions of fact regarding 1) whether
Plaintiff exhausted the available adm nistrative renedi es and 2)
whet her there were any admnistrative renedies available to
exhaust, the Court will deny the Mdtion to Dism ss on this basis.
See 42 U.S.C. A 81997e(a)(nust exhaust “available” admnistrative

remedi es) .

[11. 81983 d ains Against Eric Anoh, P. A

In Estelle v. Ganble, the Suprene Court determ ned that

“deliberate indifference to the serious nedical needs of
prisoners constitutes the 'unnecessary and wanton infliction of
pain.’” 429 U.S. 97, 104, 97 S. . 285, 291 (1976). In Farnmer

v. Brennan, the Court clarified the state of mnd required to

show del i berate indifference by holding that a

prison official cannot be found |iable under the Ei ghth
Amendnent . . . unless the official knows of and disregards



an excessive risk to inmate health and safety; the official
must both be aware of facts fromwhich the inference could
be drawn that a substantial risk of serious harmexi sts and
he nust al so draw the i nference.
511 U. S. 825, 837, 114 S. . 1970, 1979 (1994).
A prisoner’s clains of negligent diagnhosis or treatnent, do
not rise to the level of deliberate indifference. Estelle, 429
U S. at 105-06, 107 (finding that “in the nedical context,
a conplaint that a physician has been negligent in diagnosing or

treating a nedical condition does not state a valid claimof

medi cal m streatnent under the Eighth Arendnent”); see al so

Wlson v. Seiter, 501 U S. 294, 297, 111 S. .. 2321

(1991)(“all egations of ‘inadvertent failure to provide adequate
nmedi cal care’ or of ‘negligent . . . diagnosis’ fail to establish
the requisite cul pable state of mnd”)(internal citations

omtted); Parhamyv. Johnson, 126 F.3d 454, 458 n.7 (3d Cr.

1997) (recognizing “well-established law in this and virtually
every circuit that actions characterizable as nedical mal practice
do not rise to the level of 'deliberate indifference ”).

Further, a doctor’s decision not to order specific forns of
di agnostic treatnent, an x-ray for exanple, constitutes nedical
j udgment, which is not actionable. Estelle, 429 U S. at 107.
The Third Circuit has stated that “’[w] here a prisoner has
recei ved sone nedical attention and the dispute is over the
adequacy of the treatnent, federal courts are generally rel uctant

to second guess nedi cal judgnent and to constitutionalize clains

v



which sound in state tort law.’” United States ex rel. Wl ker v.

Fayette County, Pennsylvania, 599 F.2d 573, 575 n.2 (3d GCr.

1979) (quoting Westl ake v. lLucas, 537 F.2d 857, 860 n.5 (6th Cr.

1976)). Moreover, a disagreenent between the doctor and the
plaintiff as to the nedical diagnosis and treatnent does not

constitute deliberate indifference. Douglas v. Hll, CV.A No.

95-6497, 1996 W. 716278, *7 (E.D. Pa. Dec. 6, 1996)(citing Boring

v. Kozakiew cz, 833 F.2d 468, 473 (3d Cr. 1987)).

In the instant case, Plaintiff alleges that Anoh’s failure
to di agnose his broken jaw and failure to order an x-ray, from
whi ch he coul d have di agnosed the fracture and which Plaintiff
requested, constitutes deliberate indifference.

In response, Anpbh does not argue that Plaintiff’s nedical
needs were not “serious.” Instead, Anoh argues that Plaintiff
has not sufficiently pled that he acted with deliberate
indifference. W agree.

Viewi ng the evidence in the Iight nost favorable to
Plaintiff, Plaintiff has failed to plead any allegations from
whi ch deliberate indifference could be inferred. For exanple,
Plaintiff has not pled that Anoh recogni zed Plaintiff’s need for
an x-ray and then refused to order it. Nor has Plaintiff nade
any ot her allegations which denonstrate, or fromwhich it could
be inferred, that Anoh possessed the requisite nental intent to

sustain a deliberate indifference claim See, e.q., WIlson, 501




U S at 297 (allegations of inadvertent failure to provide
adequat e nedi cal care or negligent diagnosis do not establish

requi site nental intent); Thomas v. Zinkel, 155 F. Supp.2d 408,

412 (E.D. Pa. 2001) (granting nedical defendants’ notion to

di sm ss prisoner’s 81983 claim; Mihammad v. Schwartz, No. C

| V. A. 96- 6027, 1997 W 43015, * 4-5 (E.D. Pa. Jan. 27,
1997) (sane) .

Absent all egations that Anpoh possessed the requisite intent
to establish deliberate indifference, Plaintiff has not properly

pl ed a 81983 acti on agai nst Anoh. See Farner, 511 U S. at 837,

114 S. C. at 1979; Wlson, 501 U S. at 297. Therefore,

Plaintiff’'s 81983 cl ai ns agai nst Amoh will be dism ssed.*

V. 81983 d ai ns Agai nst Warden Dunl eavy and the County

Plaintiff argues that Warden Dunl eavy and the County were
deliberately indifferent to his nedical needs by failing to
adequately train, supervise, and/or discipline Anoh.

A 81983 d ai ns Agai nst Warden Dunl eavy

“A defendant in a civil rights action nust have personal

i nvol venent in the alleged wongs; liability cannot be predicated

4 In addition to the Eighth Anmendnent clainms, Plaintiff
purports to bring clains for violations of his Fourth, Fifth, and
Ni nt h Anendnent rights. However, there are no allegations in the
conplaint that even renotely support violations of those
Amendrents. Therefore, to the extent Plaintiff attenpts to bring
a claim under those Amendnents under the facts alleged, those
clainms are di sm ssed.



solely on the operation of respondeat superior. Personal
i nvol venent can be shown through all egations of personal
direction or of actual know edge and acqui escence.” Rode V.

Del larciprete, 845 F.2d 1195, 1207 (3d Cr. 1988) (i nternal

citations omtted). To maintain a failure to supervise claim a
plaintiff nust “(1) identify with particularity what the
supervisory official failed to do that denonstrates his

deli berate indifference, and (2) denonstrate a cl ose causal
relati onship between the identified deficiency and the ultimte

infjury.” Kis v. County of Schuylkill, 866 F. Supp. 1462, 1474

(E.D. Pa. 1994)(citing Sanple v. D ecks, 885 F.2d 1099, 1118 (3d

Cr. 1989)). In order to establish deliberate indifference,
plaintiff nust denonstrate that the “official knows of and

di sregards an excessive risk to inmate health and safety; the

of ficial nmust both be aware of facts from which the inference
could be drawn that a substantial risk of serious harm exists and
he nust also draw the inference.” Farner, 511 U S at 837, 114
S. . at 1979.

Plaintiff has not sufficiently pled a failure to supervise
cl ai m agai nst Warden Dunl eavy. Plaintiff has not alleged that
War den Dunl eavy knew of and di sregarded an excessive risk to
Plaintiff’s safety. Further, Plaintiff has not alleged any facts
regar di ng Warden Dunl eavy from whi ch personal involvenent can be

inferred. 1In fact, Plaintiff has not nmade any factual

10



all egations at all regardi ng Warden Dunl eavy.® Therefore,
Plaintiff’s 81983 cl ai ns agai nst Warden Dunl eavy will be

di smssed.® See, e.q., Cropps V. Chester County Prison, ClV.A

No. 00-182, 2001 W 45762, *3 (E.D. Pa. Jan. 19, 2001)(dism ssing
a prisoner’s 81983 claimagainst a warden for failure to pl ead

sufficient facts), conpare with Nam v. Fauver, 82 F.3d 63, 67

(3d Cir. 1996) (prisoner plaintiff sufficiently pled 81983 agai nst
prison officials where Plaintiff pled that he had witten letters
to the admnistration concerning all of the matters set forth in

the conplaint and that his requests for relief were refused).

B. 81983 C ai s Agai nst the County

A municipality cannot be held |iable on the basis of

respondeat superior. See Munell v. Dep’'t. of Social Services,

> In Plaintiff’s Brief in Qpposition to Defendants’ Mtion
to Dismss and/or Sunmary Judgnent, Plaintiff states that
“Plaintiff has made Walter Dunleavy well apprised of need for
medical treatnent by view of his nedical staff.”[sic] See
Plaintiff’s Brief in Opposition to Defendants’ Mdtion to Dismss
and/or Summary Judgnent at 921. In this statenent, Plaintiff
appears to be attenpting to hold Warden Dunleavy |iable on the
basi s of respondeat superior, whichis insufficient. See Rode, 845

F.2d at 1207. Further, other than this conclusory statenent,
Plaintiff has not made any factual allegations to suggest that
Warden Dunl eavy was aware of Plaintiff’'s jaw pain. Id. (nust
all ege personal involvenent wth sufficient particularity).

Finally, Plaintiff has not nade this allegation or any other
al l egations even renotely simlar in his original conplaint or in
either of his anmended conplaints.

6 Def endants al so assert that Plaintiff’s conplaint shoul d

be dism ssed because they are entitled to inmunity. G ven our
di sposition of the case, we do not reach the imunity issue.

11



436 U. S. 658, 694, 98 S. C. 2018, 2036-38 (1978). In order to
sustain a claimagainst a nunicipality, a plaintiff nust
denonstrate that the constitutional violation at issue was caused
by “a policy, regulation, or decision officially adopted by the

governi ng body or informally adopted by custom” Beck v. City of

Pittsburgh, 89 F.3d 966, 971 (3d Cr. 1996); see also Bd. of

County Commirs of Bryan County v. Brown, 520 U.S. 407, 403-04,

117 S. C. 1382 (1997)(plaintiff nust identify nunicipal policy
or customto inpose liability on nmunicipality).

Plaintiff has not sufficiently pled a 81983 viol ation
agai nst the County. Plaintiff has not nmade any fact ual
al l egations regarding the County nuch | ess allegations regarding
any custons or policies of the County. Therefore, Plaintiff’s
81983 cl ai ns agai nst the County are dism ssed. See Brown, 520

U S. at 403-04.

| V. State Law d ai ns

Because we will dismss all of the federal clains against
t he Defendants, we nust deci de whether to exercise suppl enental
jurisdiction over Plaintiff's state law clains. A court nmay
“decline to exercise supplenental jurisdiction [over state |aw
claims] if . . . the district court has dism ssed all clains over
which it has original jurisdiction.” 28 U S.C. 81367(c)(3). W

decline to exercise supplenmental jurisdiction over Plaintiff’s

12



potential state |aw clains against the Defendants. Plaintiff may
re-file those clains in the appropriate state court if he so

chooses. See Muhammad, 1997 W. 43015 at *6. We do not express

any opinion as to the outcone of these state |aw cl ains.

An appropriate Order follows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT LI NDSAY, : CIVIL ACTI ON
Plaintiff, : 00- 1532
V. :

WALTER P. DUNLEAVY, WARDEN OF

PH LADELPHI A COUNTY PRI SON KNOWN
AS CFCF; PHI LADELPH A COUNTY; and
DOCTCOR ERI C AMOH, EMPLOYED BY
THE CFCF,

Def endant s.

CORDER

AND NOW this day of Decenber, 2001, upon
consi deration of Defendants’ Mtion to Dismss and/or for Summary
Judgnent (Docunents No. 25 and 32) and Plaintiff’s response
thereto (Docunent No. 31), it is hereby ORDERED, in accordance
with the foregoing Menorandum as foll ows:

1) Plaintiff’s 81983 cl ai ns agai nst Eric Amoh, P.A,
Warden Walter P. Dunl eavy, and Phil adel phia County are DI SM SSED
and

2) Plaintiff’s state | aw cl ai ns asserted agai nst all

Def endants are DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTIS JOYNER, J.



