IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNITY : CIVIL ACTI ON

COVM SSI ON
vs. © NO. 01- MC- 205
GQUESS?, | NC.
MVEMORANDUM AND ORDER
JOYNER J. Decenber . 2001

This is an action for enforcenent of an adm nistrative
subpoena i ssued by the Equal Enploynent Cpportunity Conm ssion
(EEOCC) to Guess?, Inc., a Pennsylvania corporation with a factory
store | ocated in Reading, Pennsylvania. For the reasons outlined
bel ow, the petition to enforce shall be granted in part.

Backgr ound

On February 3, 2001, M. Quaadir Thornton, a forner enpl oyee
of the respondent, CGuess?, Inc., filed a Charge of D scrimnation
wi th the Phil adel phia Regional Ofice of the EECC. According to
the Charge, M. Thornton was hired as a sales associate in the
Mens Wear departnent of Guess? in June, 2000 at the Reading
store. Shortly thereafter, an armed robbery occurred and M.
Thornton becane Guess?, Inc.’s primary suspect. He was placed on
suspensi on pendi ng the outcone of Respondent’s investigation on
July 26, 2000 and was eventually term nated from his enpl oynent
on August 31, 2000, ostensibly because of inconsistencies in his

enpl oyment applications. During the course of the conpany’s



i nvestigation into the robbery, M. Thornton alleged that he and
his co-workers were asked i nappropriate racially notivated
guesti ons about his association with other black people by the
conpany’ s investigator, Barry Misupa. Conpl ai nant was never
guesti oned nor considered to be a robbery suspect by the I ocal
pol i ce.

On July 27, 2001, the EEOC sent a notice to Guess?, Inc.’s
counsel scheduling a fact finding conference for August 14, 2001
and requesting the production of M. Thornton’s three original
enpl oyment applications, the original conviction record printout
used to justify M. Thornton’s term nation, the conpany’s
di scharge/term nati on of enploynent policy and the conplete
investigative file used by the conpany in its investigation of
the July 23, 2000 robbery and in its discharge of the
conpl ai nant .

On August 2, 2001, the EECC issued a subpoena duces tecumto
Guess? seeking the production of those sane itens listed inits
July 27, 2001 notice letter. The subpoena was served on the
respondent on August 6, 2001. Quess?, Inc. responded on August
10, 2001, through its counsel, that it would produce copies of
M. Thornton’s applications of February 17, 2000 and June 23,
2000 but that it could not |locate a copy of the Novenber 12, 1997
application form It further indicated that while it did not have
a discharge policy, its application fornms contai ned a statenent
setting forth the instances in which an enpl oyee nmay be subject

to dismssal and it agreed to nmake that available for inspection
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and copying, along with the conplainant’s original conviction
record.

Guess, Inc., refused, however, to produce its investigative
file because it believed that file to be protected by the work
product doctrine and/or the attorney-client privilege. According
to the respondent, its Loss Prevention Departnent is responsible
for all aspects of the conpany’s security, including
i nvestigations of theft with an eye toward recovering stol en
mer chandi se or noney. Wen Loss Prevention conducts an
i nvestigation, it produces a report for the conpany’s | egal
department to review. Quess? therefore took the position that the
i nvestigative report and its supporting docunentation were
prepared in anticipation of litigation and for the purpose of
obt ai ning advice fromits counsel and were thus protected by the
wor k product doctrine and attorney-client privilege. On Cctober
26, 2001, the EEOC filed its Application for Order to Show Cause
why the subpoena should not be enforced. GQuess?, Inc. filed its
answer to this petition on Novenber 21° and a hearing was held
before the undersigned on Decenber 4, 2001

Di scussi on

Title VII of the Cvil R ghts Act of 1964, as anended,
prohi bits various enpl oynent practices involving discrimnation
on the basis of race, color, religion, sex, or national origin;
the primary responsibility for enforcing Title VII has been

entrusted to the EECC. E.EEOC. vVv. Shell Gl Co., 466 U S. 54,

61-62, 104 S. C. 1621, 1627, 80 L.Ed.2d 41 (1984); 42 U. S.C

3



§2000e-2, 2000e-3, 2000e-5(a). Under this Act, Congress
established an integrated, nultistep enforcenent procedure which
begi ns when a charge is filed with the EECC (wi thin 180 days
after the occurrence of the allegedly unlawful practice) alleging
that an enpl oyer has engaged in an unl awful enpl oynent practice.

Cccidental Life Insurance Co. of California, 432 U S. 355, 359,

97 S. Q. 2447, 2451, 53 L.Ed.2d 402 (1977); 42 U.S.C. 82000e-
5(e). Thereafter, the EEOCC is required to serve notice of the
charge on the enployer within ten days of its filing and to then
i nvestigate the charge to determ ne whether there is reasonable
cause to believe that it is true. 1d. |If the EECC finds that
there is reasonabl e cause, it shall endeavor to elimnate any
such al |l eged unl awful enploynent practice by the informal nethods
of conference, conciliation, and persuasion. |d.; 42 U S C
82000e-5(a). In the event that conciliation efforts should fail,
the Commi ssion is enpowered to bring a civil action against the
enpl oyer. 42 U.S.C. 82000e-5(f)(1).

Under 42 U.S.C. 82000e-8(a),

In connection with any investigation of a charge filed under

section 2000e-5..., the Commi ssion or its designated

representative shall at all reasonable tinmes have access to,

for the purposes of exam nation, and the right to copy any

evi dence of any person being investigated or proceeded

agai nst that relates to unlawful enploynent practices

covered by this subchapter and is relevant to the charge

under investigation.
Under 82000e-9, "for the purpose of all hearings and

i nvestigations conducted by the Conm ssion or its duly authorized

agents or agencies, section 161 of Title 29 (governing the Labor



Rel ati ons Board) shall apply."”

That section, in addition to giving the EEOC the right to
have access to any evidence of any person being investigated that
relates to any matter under investigation, further grants the
Conmi ssi on the power to issue subpoenas requiring the attendance
and testinony of wi tnesses or the production of any evidence in
proceedi ngs before it. 29 U S.C. 8161(1).' Section 161(2), in
turn, confers upon the U S. District Courts jurisdiction to issue

orders requiring conpliance with an EEOCC-i ssued subpoena. ?

1 Specifically, that section reads in its entirety:

The Board, or its duly authorized agents or agencies, shall at all
reasonabl e ti nes have access to, for the purpose of exam nation, and the
right to copy any evidence of any person being investigated or proceeded
against that relates to any matter under investigation or in question
The Board, or any nenber thereof, shall upon application of any party to
such proceedings, forthwith issue to such party subpoenas requiring the
attendance and testinony of witnesses or the production of any evidence
in such proceeding or investigation requested in such application.
Wthin five days after the service of a subpoena on any person requiring
t he production of any evidence in his possession or under his control
such person may petition the Board to revoke, and the Board shal

revoke, such subpoena if in its opinion the evidence whose production is
requi red does not relate to any matter under investigation, or any
matter in question in such proceedings, or if in its opinion such
subpoena does not describe with sufficient particularity the evidence
whose production is required. Any nenber of the Board, or any agent or
agency designated by the Board for such purposes, nmay adm ni ster oaths
and affirmations, exani ne w tnesses, and receive evidence. Such
attendance of witnesses and the production of such evidence may be
required fromany place in the United Stats or any Territory or
possessi on thereof, at any designated place of hearing.

2 29 U S.C 8§161(2) specifically provides:

In case of contumacy or refusal to obey a subpoena issued to any person
any district court of the United States or the United States courts of
any Territory or possession, within the jurisdiction of which the
inquiry is carried on or within the jurisdiction of which said person
guilty of contumacy or refusal to obey is found or resides or transacts
busi ness, upon application by the Board shall have jurisdiction to issue
to such person an order requiring such person to appear before the
Board, its nenber, agent or agency, there to produce evidence if so
ordered, or there to give testinony touching the matter under

i nvestigation or in question; and any failure to obey such order of the
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Cenerally, a district court’s role in enforcing

adm ni strative subpoenas is limted. E E.OC v. Lockheed Martin

Corporation, 116 F.3d 110, 113 (4'" Gr. 1997). Wen a court is
asked to enforce a Conm ssion subpoena, its responsibility is to
satisfy itself that the charge is valid, that the nmateri al
requested is relevant to the charge and to assess any contentions
by the enployer that the demand for information is too indefinite

or has been made for an illegitimte purpose. University of

Pennsylvania v. EEE OC., 493 U S. 182, 191, 110 S. . 577, 583,

107 L. Ed.2d 571 (1990); E.E.OC v. Shell Gl Co., 466 U S. 54,

72, n.26, 104 S.Ct. 1621, 1633, n.26, 80 L.Ed.2d 41 (1984).
Stated otherwi se, there are three requirenents for the
enforcenent of an adm nistrative subpoena in that it is the
governnent’s burden to prove: (1) that the investigation has a
legitimate purpose and that the inquiry may be relevant to that
purpose; (2) that the information sought is not already within

t he governnent’s possession; and (3) that procedures required by

t he agency issuing the subpoena have been foll owed. EEOC .

Uni versity of Pittsburgh, 643 F.2d 983, 985 (3d G r. 1981).

The concept of relevancy is construed broadly when a charge

is in the investigatory stage. E. EOC v. Franklin & Marshal

Col l ege, 775 F.2d 110, 116 (3d G r. 1985). Since the enactnent
of Title VII, courts have generously construed the term

"rel evant” and have afforded the Conm ssion access to virtually

court may be puni shed by said court as a contenpt thereof.
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any material that m ght cast |ight on the allegations against the

enployer. E.E.OQOC v. Shell G1l, 466 U S. at 68-69, 104 S.C. at

1621. Courts will generally defer to an agency’s own apprai sal of
what is relevant so long as it is not obviously wong. E.E.OC

v. Lockheed Martin, 116 F.3d at 113, citing, inter alia, FTC v.

| nventi on Subm ssion Corp., 965 F.2d 1086, 1089 (D.C.Cr. 1992).

In this case, Respondent contends that its investigative
file is exenpt fromthe Comm ssion’s subpoena power because it is
protected by the attorney-client privilege and work product
doctrine. It does not appear to be challenging rel evancy and, we
indeed find that the materials sought are clearly relevant to the
EEOCC s investigation. Petitioner counter-argues that those
privil eges have been waived by virtue of the respondent’s failure
to file a Petition for Revocation of the subpoena pursuant to 29
C.F.R 81601.16(b). That regulation states, in pertinent part:

(1) Any person served with a subpoena who intends not to
conply shall petition the issuing Director or petition the
CGeneral Counsel, if the subpoena is issued by a

Commi ssioner, to seek its revocation or nodification.
Petitions nust be mailed to the Director or CGeneral Counsel
as appropriate, within five days (excl udi ng Saturdays,
Sundays and Federal |egal holidays) after service of the
subpoena. . .

Under Sections 1601. 16(c) and (d),

(c) Upon the failure of any person to conply with a subpoena
i ssued under this section, the Comm ssion may utilize the
procedures of section 11(2) of the National Labor Rel ations
Act, as anended, 29 U S.C. 8161(2) to conpel enforcenent of
t he subpoena.

(d) If a person who is served with a subpoena does not
conply with the subpoena and does not petition for its
revocation or nodification pursuant to paragraph (b) of this
section, the CGeneral Counsel or his or her designee may
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institute proceedings to enforce the subpoena in accordance
with the provisions of paragraph (c) of this section.

Li kew se, if a person who is served with a subpoena
petitions for revocation or nodification of the subpoena
pursuant to paragraph (b), and the Conm ssion issues a fina
determ nati on upholding all or part of the subpoena, and the
person does not conply with the subpoena, the Genera

Counsel or his or her designee nay institute proceedings to
enforce the subpoena in accordance with paragraph (c) of
this section.

From al | appearances, the issues of whether the failure to file a
petition to revoke or nodify an adm nistrative subpoena operates
as a waiver of the right to object and whet her the foregoing
regulation violates 29 U. S.C. 8161 by naki ng the subpoena revi ew
process nandatory are both matters of first inpression in the
Third Crcuit. That having been said, however, we find the
decision of the U S. Court of Appeals for the D.C. Crcuit in
E.EOC v. Lutheran Social Services, 186 F.3d 959 (D.C.GCir.

1999) to be well-reasoned and persuasive on these issues and we
shall therefore followits rationale.

In that case, Lutheran Social Services (Lutheran) had hired
a private law firmto investigate certain accusations against its
president contained in two anonynous nenoranda. In the course of
its investigation, the law firmintervi ewed nunmerous current and
former enpl oyees and board nenbers, prom sing to keep the
contents of the interviews confidential, and eventually prepared
a report for Lutheran’s Board sunmarizing the results of its
i nvestigation and assessing the potential liability for the
president’s actions. Based upon this report, Lutheran term nated

the president. Sone ten nonths later, the EECC began



i nvestigating sex discrimnation conplaints filed by two forner
Lut heran enpl oyees. In the course of its investigation, the EECC
requested and then subsequently subpoenaed the law firns’ prior
investigatory files and report. Lutheran then retained the sane
law firmto represent it in connection with the EECC
investigation. The firm acting on Lutheran’ s behalf, advised
the EECC that it and its client considered the subpoena to be

i nproper as it sought privileged and confidential matter and
informng the EEOCC that it would not conply. No petition to
revoke or nodify was ever filed.

In finding that the failure to first petition for revocation
or nodification did not bar the courts from considering
Lutheran’s privilege argunents, the D.C. Crcuit noted the
contrast between the statute (29 U S.C. 8161 where the filing of
such a petition was perm ssive) and the regulation (29 C F. R
81601. 16(b) where it was nmandatory). The Court went on to
observe:

Exhaustion is a jurisdictional prerequisite only when

Congress states in clear, unequivocal terns that the

judiciary is barred fromhearing an action until the

adm ni strative agency has conme to a decision....In contrast,

section 11 of the NLRA provides only that parties may

petition the Comm ssion to revoke a subpoena on the basis of
rel evance and particularity; nowhere does section 11 even
imply, much | ess expressly state, that courts | ack
jurisdiction to hear objections not presented to the

Commi ssion....And in the absence of a statute clearly

depriving courts of jurisdiction to hear issues not first

presented to the agency, we know of no principle of

adm ni strative law, Chevron [U S . A, Inc. v. Natural

Resources Defense Council, 467 U S. 837, 842-43, 104 S. C

2778, 81 L.Ed.2d 694 (1984)] or otherw se, that would permt
an agency to do so on its own.




E.EEOC. v. Lutheran, 186 F.3d at 962-963. W |ikew se concl ude,

based upon the foregoing reasoning, that Guess?, Inc.’s failure
to first petition the Comm ssion for a nodification or revocation
of its subpoena does not bar it fromobjecting to the subpoena
before this Court on the basis of the attorney-client privilege
and the work product doctrine. W turn now to consider the
merits of this objection.

Wort hy of maxi mum protection, the attorney-client privilege
is one of the oldest of the privileges for confidential

communi cati ons known. Upjohn Co. v. United States, 449 U. S. 383,

389, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981); Haines v. Liggett

Goup, Inc., 975 F.2d 81, 90 (3d Cr. 1992). Communications are

said to be protected under the attorney-client privilege when:
(1) legal advice of any kind is sought, (2) from a professional

| egal advisor in his capacity as such, (3) the conmunications
relating to that purpose, (4) nmade in confidence, (5) by the
client, (6) are at his insistence permanently protected (7) from
di scl osure by hinself or by the | egal advisor, (8) except the

protection may be waived. |n re Gand Jury Proceedi ng | npounded,

241 F. 3d 308, 316, n.6 (3d Cr. 2001). The attorney-client
privilege is designed to encourage clients to make full

di scl osure of facts to counsel so that he may properly,
conpetently, and ethically carry out his representation. The
ultimate aimis to pronote the proper adm nistration of justice.
Id. The burden falls upon the party seeking to w thhol d

information on the basis of privilege to nmake the claim
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expressly, describing the nature of the docunents,
comruni cations, or things not produced or disclosed in a manner
that will permt other parties to assess the applicability of the
privilege. See, Fed.R Cv.P. 26(b)(5).

Simlarly, the doctrine of work product imunity shelters
the nental processes of the attorney, providing a privileged area
Wi thin which he can anal yze and prepare his client’s case.

Hol nes v. Pension Pl an of Bethl ehem Steel Corp., 213 F.3d 124,

138 (3d Gr. 2000), citing In re Grand Jury (Inpounded), 138 F. 3d

978, 981 (3d Cir. 1998) quoting United States v. Nobles, 422 U. S

225, 238, 95 S. . 2160, 45 L.Ed.2d 141 (1975). A party claimng
wor k- product imunity bears the burden of show ng that the
materials in question were prepared in the course of preparation
for possible litigation. 1d., citing, inter alia, Haines v.

Li ggett Goup, Inc., 975 F.2d at 94, quoting H ckman v. Tayl or,

329 U. S. 495, 505, 67 S.Ct. 385, 91 L.Ed. 451 (1947). Work
product prepared in the ordinary course of business is not i mmne
fromdiscovery. |If the party asserting the privilege bears its
burden of proof, the party seeking production nmay obtain
di scovery only upon a showi ng that the party has substantial need
of the materials in the preparation of the party’ s case and t hat
the party is unable w thout undue hardship to obtain the
substantial equivalent of the materials by other neans. |[d.,
citing Fed. R Giv.P. 26(b)(3).

In this case, while Guess? has repeatedly argued that its

robbery investigative file is protected from di sclosure under the
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attorney-client privilege and the work product doctrine, at no
time has it nade the claimexpressly or described the nature of
t he docunents, conmunications or things withheld in a manner that
woul d enable either this Court or the EECC to assess the
applicability of the privilege. Indeed, the only information
t hat Respondent has provided is its attorney’ s assertion that
when its | oss prevention departnent conducts an investigation, it
produces a report for the |egal departnent to review and that the
i nvestigative report and the docunentation therein were prepared
in anticipation of litigation and for the purpose of seeking
advice fromlegal counsel. It is particularly unclear what
[itigation Respondent was anticipating at the tine it conducted
its investigation in July, 2000 given that it has offered nothing
in the way of an explanation on this point. W therefore
conclude that Guess?, Inc. has failed to neet its burden of
denmonstrating the applicability of either the attorney-client or
wor k product doctrines to the materials sought here.
Notw t hstanding this failure, however, we recognize that the
possibility does exist that the investigative file includes sone
materials which are indeed privileged and/ or protected under the
attorney-client privilege and work product doctrine.
Accordingly, we shall grant the EECC s application to enforce its
subpoena to Guess? in part and shall direct that the Respondent
produce its entire investigative file (or a conplete copy
thereof) to this Court for in canmera inspection within ten (10)

days of the entry date of the attached order.
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An order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNITY : Cl VIL ACTI ON
COW SSI ON :
VS.
GUESS?, | NC : NO. 01- MC- 205
ORDER
AND NOW this day of Decenber, 2001, upon

consi deration of the Application of the Equal Enpl oynent

Qpportunity Conm ssion to Enforce the Subpoena Duces Tecum which

it served upon Guess?, Inc. on August 6, 2001, it is hereby
ORDERED t hat the Application is GRANTED IN PART and to the extent
that it has not already done so, Guess?, Inc. is DI RECTED to
produce conpl ete, unredacted copies of the three original
enpl oynent applications conpleted by M. Quaadir Thornton and the
original conviction record printout used in justifying M.
Thornton's discharge wthin ten days of the entry date of this
O der.

| T 1S FURTHER ORDERED t hat Guess?, Inc. shall produce a
conpl ete, unredacted copy of its investigative file, including
reports and docunentation used for the July 23, 2000 robbery
i nvestigation and di scharge of M. Thornton to this Court for in

canera review wthin ten days of the entry date of this O der.

BY THE COURT:

J. CURTI'S JOYNER, J.
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