IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONGREGATI ON KOL AM and : ClVIL ACTI ON
RABBI ELLI OT HOLI N :
Pl ai ntiffs,

V.

ABI NGTON TOMWNSHI P; BOARD
OF COW SS|I ONERS COF ABI NGTON
TOMSH P; THE ZONI NG HEARI NG
BOARD OF ABI NGTON TOWNSHI P
and LAWRENCE T. MATTEO, JR. ,
Def endant s. : NO. 01-1919

MEMORANDUM

Newconer, S.J. July , 2001

Today, the Court addresses defendants’ Mdtion for
Reconsi deration, plaintiff’s Motion for Entry of Order, and the
parties’ respective responses thereto.

l. BACKGROUND

On July 11, 2001, this Court granted plaintiffs’ Mtion
for Partial Summary Judgnent finding that when defendant Abi ngton
Townshi p (the “Townshi p”) denied plaintiffs’ request for a
speci al exception to a 1996 Townshi p zoni ng ordi nance (the
“ordi nance”), defendants deprived plaintiff of rights secured by
the Constitution. Although the Court found that defendant is
liable to plaintiff, the plaintiffs did not request a renedy, and
the Court did not order one. Now, defendants nove for
reconsi deration of the Court’s July 11, 2001 Order, and the

plaintiff nmoves for entry of an order inplenenting a renedy.



The facts of this case, as set forth in this Court’s
July 11, 2001 opinion, are incorporated here. 1In light of those
facts, and the Court’s July 11, 2001 opinion, the Court turns to
the parties’ Mdtions.

1. Dl SCUSSI ON

A. Reconsi derati on

1. Legal Standard
Local Rule of Cvil Procedure 7.1 permts a party to
move for reconsideration of any ruling within ten days of the
entry of judgnent, order or decree. The purpose of a notion for
reconsideration is to correct manifest errors of |law or fact or

to present newy discovered evidence. See Harsco Corp. V.

Zlotnicki, 779 F.2d 906, 909 (3rd Cr. 1985) (setting forth the

standard for a notion for reconsideration), cert. denied, 476

U S 1171 (1986). A party filing a notion to reconsider nust
rely on at |east one of the follow ng grounds: (1) the
availability of new evidence that was not previously avail abl e;
(2) an intervening change in the controlling law, or (3) the need
to correct a clear error of law or to prevent manifest injustice.

See Reich v. Conpton, 834 F. Supp. 753, 755 (E.D. Pa. 1993).

Here, although never stated explicitly, defendants rely
upon the third ground for reconsideration in their Mtion.
2. Def endants’ Mdti on

Def endants first argue that this Court’s equal



protection analysis was flawed because Kol Am and the other uses
all owed to request a special exception are not simlarly
situated. Accordingly, the defendants contend that the Court
shoul d not have relied upon the Suprene Court’s decision in Gty

of Cdeburne v. Ceburne Living Center, 473 U S. 432 (1985) when

arriving at its decision.
As the Court explained in its July 11, 2001 opinion, in

Gty of deburne, the Suprene Court held that a zoning ordi nance

that required special use permts to operate a group hone for the
mentally retarded in a residential district, yet did not require
such permts for apartnent houses, boarding and | odgi ng houses,
dormtories, hospitals, nursing hones and other simlar places

was unconstitutional as applied. See Cty of deburne, 473 U S

at 450. Defendants argue that there, the Suprenme Court based its
hol di ng upon its finding that the zoning ordinance treated the
home for the nentally retarded differently because of prejudice.
Accordi ngly, defendants claimthat because this Court did not
determ ne whet her discrimnation played a role in defendants’
decision to deny plaintiff’s request for a special exception,

Gty of deburne is inapplicable.

In Gty of Ceburne, the Suprene Court stated:

In the words of the Court of Appeals, “[t]he City never
justifies its apparent view that other people can live
under such ‘crowded conditions when nentally retarded
persons cannot.” 726 F.2d, at 202. 1In the courts bel ow
the city also urged that the ordinance is ainmed at
avoi di ng concentration of popul ation and at | essening
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congestion of the streets. These concerns obviously
fail to explain why apartnment houses, fraternity and
sorority houses, hospitals and the like, may freely

| ocate in the area without a permt. So, too, the
expressed worry about fire hazards, the serenity of the
nei ghbor hood, and the avoi dance of danger to other
residents fail rationally to justify singling out a
home such as Featherston for the special use permt,

yet inposing no such restrictions on the nmany ot her
uses freely permtted in the nei ghborhood.

City of deburne, 473 U.S. at 450. Thus, in Gty of C eburne,

the Suprene Court found that the ordi nance at issue was applied
unconstitutionally because the sanme nei ghborhood concerns existed
for Featherston, which had to request a special permt, and the
ot her uses not required to request one. Although the Court did
say that requiring Featherston to request a pernmt “appears to us
to rest on an irrational prejudice against the nentally
retarded”, the Court did not base its holding only on that

specul ative statenment. See Bannum Inc. v. City of Louisville,

Ky., 958 F.2d 1354, 1360 (6th Cr. 1992) (“the Court, in Gty of
d eburne, reviewed each justification advanced by the city for
its different treatnment of group homes for the nentally retarded,
and found theminadequate to establish a rational relationship”).
Here, the Township and the Zoning Hearing Board did not
even consider Kol Am’s request for a special exception, and thus
failed to offer any rational reason to preclude Kol Am from
requesting one. Additionally, the ordinance fails to articulate
any reason why a house of worship may not request one, but the

ot her uses, namely a train station, bus shelter, nunicipal

4



adm ni stration building, police barrack, library, snack bar, pro
shop, club house, and county club may request one.

The ordi nance was enacted to further the goals of the
Townshi p’ s Conprehensive Plan, first enacted in 1977. The
pur pose of the Conprehensive Plan is to serve as a “guide to

orderly Townshi p devel opnent in pronoting health, safety, welfare

and conveni ence of the people within it. It organizes and
coordi nates the rel ati onshi ps between | and use patterns. It
charts a course for growth and change.” COwWREHENSI VE PLAN FOR

ABINGTON TOmsHI P, 8 |.A (1977). Assum ng these goals are
legitimate, the Townshi p has not offered any reason for
precluding Kol Am fromrequesting a special exception, but not
the other uses. The Townshi p, as they have done here, nmay not
rely on a classification whose relationship to an asserted goal
is so attenuated as to render the distinction arbitrary or

irrational. See City of Cdeburne, 473 U S. at 446; Zobel .

Wllians, 457 U.S. 55, 61-63 (1982).

In its response to plaintiffs’ Mtion for Parti al
Summary Judgnent, defendants argued that the ordi nance properly
precl udes Kol Am fromrequesting a special exception because Kol
Am ' s presence on the Property would cause traffic, light and
noi se to increase. However, the Township failed to consider
whet her any of these considerations warranted the Township’'s

decision to preclude Kol Am fromrequesting a special exception.



That defendants offer allegedly rational reasons for precluding
Kol Am fromrequesting a special exception nowis of little
consequence. It remains true that when the Township did not

all ow Kol Am to request a special exception it only relied upon
t he ordi nance, and not on any of the reasons defendants offer
now.

Def endants attenpt to excuse their failure to consider
plaintiffs’ request for a special exception by saying that the
ordi nance does not permt places of worship to apply for one.!
That contention only adds fuel to the unconstitutional fire. It
reinforces the Township’'s failure to offer any reasons to support
its decision. There can be no doubt that the uses currently
al l owed to request a special exception under the ordi nance cause
traffic, noise and light pollution. Because t he ordi nance does
not allow Kol Am to request a special exception, and because the
Township failed to consider Kol Am’s request for one, and fail ed
to apply the ordinance in a way that accounts for the ordinance’s
differing treatnent of Kol Am, the ordi nance renains
unconstitutional as applied to Kol Am .

Next, defendants contend that when this Court

consi dered whet her the ordi nance was unconstitutional as applied

!See Defendants’ Pre-Trial Memanorandum at 7 (“It is
axi omatic that the Zoning Hearing Board did not have the
authority to consider Plaintiff’s application as one for a
speci al exception because the Zoning O di nance does not perm:t
pl aces of worship as special exceptions in an R 1 District”).
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to Kol Am, it deprived defendants of due process because
plaintiff did not raise that issue, and defendants did not have a
chance to respond to it. Defendants claimthat had they
addressed the constitutionality of the ordi nance as applied, they
woul d have argued that issues of material fact precluded sunmary
j udgnent .

Def endants do not dispute this Court’s conclusion that
denying Kol Am the ability even to apply for a special exception
is unconstitutional. Further, defendants do not suggest what
evi dence they could offer to show the Township did consi der Kol
Am ' s request for one. As explained above, defendants concede
that the Township did not consider Kol Am’'s request for a
speci al exception because the ordi nance does not all ow such
consi derati on. In light of this concession, defendants woul d be
hard pressed to now i ntroduce evidence that they considered Kol
Am ' s request. Thus, defendants have not persuaded the Court
that it has erred.

Additionally, the Court disagrees that defendant did
not have an opportunity to address the ordi nance as applied, and
in fact they did so address the ordinance. The first headi ng of
their legal argunent was: “A. The Abi ngton Townshi p O di nance

is Constitutional on Its Face and As Applied.” Defendants’

Menor andum of Law in Support of Their Response to Plaintiffs’

Motion for Partial Summary Judgnent, at 6 (enphasis added).




Def endants then urged the court to consider the particular facts
of this case when ruling on the constitutionality of the
ordinance. See id. at 12-14. Finally, the plaintiffs relied

heavily on Gty of O eburne when they noved for partial summary

judgnent, a case that held a zoning ordi nance unconstitutional as
applied as explained earlier.

The defendants al so argue that this Court’s July 11,
2001 opinion violates the Tenth Amendnent, and the Establishnment
Cl ause of the First Amendnent. The Court finds both argunents
without nmerit. The idea that the Tenth Amendnent prohibits a
federal court from applying the Equal Protection clause to a city
ordi nance nakes little sense. It has |long been the | aw that
zoni ng regul ations nust bear a substantial relation to the public
health, safety, norals or general welfare, and that |egislators
may not inpose restrictions that unnecessarily and unreasonably
interfere upon the use of private property or the pursuit of

useful activities. See Seattle Title Trust Co. v. Roberge, 278

U S 116, 121 (1928). This general principal has been enforced
t hrough the Equal Protection C ause of the Fourteenth Amendnent
whi ch commands that no State shall “deny to any person within its

jurisdiction the equal protection of the laws," a direction that
all persons simlarly situated should be treated alike. Gty of

Cleburne v. Oeburne Living Center, 473 U. S. 432, 440 (1985)

(citing Plyler v. Doe, 457 U. S. 202, 216 (1982)). Here, the




Court nerely applied the Equal Protection clause to the
or di nance.

Def endants argue that the Court violated the
Est abl i shnent C ause because it endorsed a preference for
religion over secular |and uses. However, the Court nerely
concl uded that Kol Am should be treated |ike the other uses
al l owed to request a special exception. |In the sane way that it
woul d be illogical to conclude that the Suprene Court “endorsed”’

mental handicap in Gty of deburne, this Court did not “endorse”

the Reform Jew sh tradition, or religion in general, inits
opi nion. Accordingly, the Court will deny defendants’ Motion for
reconsi derati on.

B. Plaintiff's Motion for Entry of O der

As the Suprenme Court explained in MIliken v. Bradley,

433 U. S. 267, 281, (1977), state and |l ocal authorities have
primary responsibility for curing constitutional violations.
“I'f, however ‘[those] authorities fail in their affirmative
obligations . . . judicial authority may be invoked.”” |d.

(citing Swann v. Charlotte-Meckl enburg Board of Educ., 402

US 1, 15 (1971). Once invoked, the district court’s equitable
powers to renmedy past wongs is broad, and flexibile. Id.
Nonet hel ess, the renmedi al powers of an equity court are

not unlimted. Witconb v. Chavis, 403 U S. 124, 161 (1971).

“[T] he federal courts in devising a renedy nust take into account



the interests of state and | ocal authorities in managing their

own affairs, consistent with the Constitution." MIlliken v.

Bradl ey, 433 U S. 267, 280-81 (1977). Thus, a district court
shoul d focus on the “nature and scope of the constitutional
violation," and ensure that decrees be “renedial in nature.”
Id., at 280.

Here, plaintiffs would have this Court enjoin the
def endants from preventing Kol Am from using and occupying the
Property as a house of worship. However, nothing in this Court’s
opi ni ons suggest that the Township is required to all ow Kol Am
to use the property as a house of worship as of right. |In fact,
t he Court has not addressed that issue. Moreover, this Court is
m ndful of the Township's interest over the use of |and, and that
the Townshi p never contenplated such a right in the ordi nance.
Thus far, the Court has only found that the Township’s refusal to
consider Kol Am’'s request for a special exception violates the
Consti tution.

On the other hand, the defendants request that the
Court remand plaintiffs’ application for a special exception to
the Zoning Hearing Board for due consideration. |n response,
plaintiffs argue that such a renedy is rem ni scent of the fox
guardi ng the hen house, and that it is a forgone concl usion that
the Township will deny plaintiffs’ request. The Court is

sensitive to plaintiffs’ concern, but cannot base its renedy on

10



such specul ative rhetoric. Further, the plaintiffs are not
w thout a remedy shoul d defendants wongfully deny plaintiffs’
request for a special exception.

In light of this Court’s prior findings, the Court’s
accounting of the Township's local interests, and the parties’
desire for a quick resolution of this matter, the Court wll
require the Township to pronptly consider plaintiffs’ request for

a special exception.

Cl arence C. Newconer, S.J.
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