IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW MEDCALF : CIVIL ACTI ON
V.

THE TRUSTEES OF THE UNI VERSI TY :
OF PENNSYLVANI A : NO 00-0701

VEMORANDUM AND ORDER

HUTTON, J. June 19, 2001

Presently before this Court are Defendant’s Motion for Sunmary
Judgnent (Docket No. 18), Answer of Plaintiff Andrew Medcalf to
Motion for Summary Judgnment of Defendant the Trustees of the
Uni versity of Pennsyl vani a (Docket No. 23), Reply Menorandumof Law
in Support of Defendant’s Mtion for Summary Judgnent (Docket No.
25), Plaintiff’s Reply Menorandum in Opposition to Defendant’s
Motion for Summary Judgnent (Docket No. 27), Supplenental Reply
Menor andum of Plaintiff Andrew Medcalf in Response to Defendant’s
February 20, 2001 Letter to the Court in Support of Defendant’s
Motion for Summary Judgnment (Docket No. 28) and Plaintiff’s Second
Suppl emrental Reply Menorandum in Qpposition to Defendant’s Mtion
for Summary Judgnent (Docket No. 29). For the reasons stated

bel ow, the Mdtion is DEN ED.



| . BACKGROUND

In Spring of 1997, Plaintiff Andrew Medcalf (“Plaintiff”)
applied for the position of full-tinme Wnan’'s Row ng Coach at the
Uni versity of Pennsyl vania (“Penn”). See Conpl. f 12. In July of
1997, Penn hired a woman for the position. See id. 9 28.
Plaintiff alleges that Defendant’s failure to hire Plaintiff
violated Title VII of the Cvil Rights Act of 1964 (“Title VII1")
and t he Pennsyl vani a Human Rel ati ons Act (“PHRA’). See id. T 34,

38.

1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Fed. R Civ. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng
the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S
317, 323 (1986). Utimately, the noving party bears the burden of
showing that there is an absence of evidence to support the
nonnoving party’s case. See id. at 325. Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pleadi ngs and

present evidence through affidavits, depositions, or adm ssions on



file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.
See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A
fact is “material” only if it mght affect the outcone of the suit
under the applicable rule of law. See id.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the
nonnmovant. See Big Apple BMW Inc. v. BMNWof N Am, Inc., 974
F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
sunmmary judgnent, even if the quantity of the noving party’'s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere
al | egations, general denials, or vague statenments. See Trap Rock
I ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Gr. 1992). The
court’s inquiry at the sunmary judgnent stage is the threshold
inquiry of determ ning whether there is need for a trial, that is
whet her the evidence presents a sufficient disagreenent to require
subm ssion to a jury or whether it is so one-sided that one party
must prevail as a matter of law. See Anderson, 477 U.S. at 250-52.
If there is sufficient evidence to reasonably expect that a jury
could return a verdict in favor of plaintiff, that is enough to

thwart inposition of summary judgnment. See id. at 248-51.
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1. D SCUSSI ON

In a case of failure to hire or pronote under Title VII, the
plaintiff first nmust carry the initial burden under the statute to
establish a prima facie case of [unlawful] discrimnation. Fuentes
v. Perskie, 32 F.3d 759, 763 (3d GCr. 1994). This may be done by
showi ng (i) that he belongs to a [protected category]; (ii) that he
applied and was qualified for a job for which the enployer was
seeking applicants; (iii) that, despite his qualifications, he was
rejected; and (iv) that, after his rejection, the position renai ned
open and the enpl oyer continued to seek applicants from persons of
conplainant's qualifications. MDonnell Douglas, 411 U S. at 802.

In a reverse discrimnation case, as here, all that 1is
required to establish a prima facie case is for the plaintiff to
present sufficient evidence to allowa fact finder to concl ude t hat
the enployer is treating sone people less favorably than others
based upon a trait that is protected under Title VII. See
| adi marco v. Runyon, 190 F.3d 151, 161-62 (3d G r. 1999).

For purposes of the instant notion for summary judgnent, the
Court finds it unnecessary to consider step one of the MDonnel
Dougl as schene because Def endant does not dispute that Plaintiff
has met his prima facie case. See Def.[’s] Menp. of Law in Support
of Mot. for Summ J., 9, n. 1.

After making out a prinma facia case, the burden of production

shifts to the defendant to "articulate sonme |legitimte,
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nondi scrim natory reason for the enployee's rejection.” MDonnell

Dougl as, 411 U.S. at 802. The enployer satisfies its burden of

production by introducing evidence which, taken as true, would
permt the conclusion that there was a nondi scrim natory reason for

t he unfavorabl e enpl oynent decision. See Hicks, 509 U S at 508.

The enployer need not prove that the tendered reason actually
notivated its behavior, as throughout this burden-shifting paradi gm
the ultimate burden of proving intentional discrimnation always
rests with the plaintiff. See Burdine, 450 U S. at 253-54, 256.

Here, the Court finds that Defendant has proffered a
| egitimate, non-discrimnatory explanationfor it’'s failureto hire
Plaintiff’s. See Defs.[’'s] Meno. of Law in Support of Mdt. for
Summ J., 10-15; Bilsky Depo., at 103-04, 158-59, 299, 300, 366;
Fenovi ch Depo., 103, 319, 330, 335-36.

Once the enployer answers its relatively light burden by
articulating a legitimate reason for the unfavorable enploynent
deci sion, the burden of production rebounds to the plaintiff, who
must now show by a preponderance of the evidence that the
enpl oyer's explanation is pretextual (thus neeting the plaintiff's
burden of persuasion).

At this point, the presunption of discrimnation drops from
the case. I1d. To prevail at trial, the plaintiff nust convince
the factfinder “both that the reason was false, and that

discrimnation was the real reason.” Hi cks, 509 U S. at b512.
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Under prong two of the Fuentes test, Plaintiff nust identify
evidence in the summary judgnent record that “allows the fact
finder to infer that discrimnation was nore likely than not a
motivating or determnative cause of the adverse enploynent
action.” See Keller, 130 F.3d at 1111; Fuentes, 32 F.3d at 762.
In other words, under this prong, Plaintiff nust point to evidence
that proves sex discrimnation in the sane way that critical facts
are generally proved--based solely on the natural probative force
of the evidence. See Keller, 130 F.3d at 1111

Here, Plaintiff points to evidence in the record that would
allow a fact finder to infer that discrimnation was nore |ikely
than not a notivating or determnative cause of the adverse
enpl oynent action. First, Plaintiff has testified that Penn Seni or
Associ ate Director of Athletics Carolyn Fenovich (“Fenovich”) told
Plaintiff, with respect to his application, that “I don’'t suppose
you're very pleased with us. But we’'re going to get a wonan at
| east as good as you, if not better. See Medcalf Depo., p. 254.
O her evidence shows that Casper Bentinek, Captain of the Penn’s
Men’ s Heavywei ght Rowi ng Team personal |y net Fenovich to reconmend
Plaintiff for the position but was told by Fenovich that “she felt
she had the need to hire a fenmale coach because all the other
coaches were male.” See Aff. of Casper Bentinek. Anot her
wi t ness, Heather Whalen (“Whalen”), testified that she schedul ed a

nmeeting with Fenovich to recomrend Plaintiff for the position. See

-6-



Whal en Depo. at 55. Fenovich inforned Wal en that while they woul d
consider Plaintiff, “[t]hey were | ooking, though, to put a woman in
the position.” See id. Additionally, Heather Roehrs (“Roehrs”),
a wonman rower, testified that she also net wth Fenovich to
recommend Plaintiff for the position. See Depo. of Heat her Roehrs,
at 17-18. Roehrs testified that Fenovich told her that she was
going to try ro hire a woman for the head coaching position. See
id. Roehrs further testified that Fenovich indicated to her that
a strong fermal e rol e nodel was very inportant to have as head coach
of this particular program See id.

Taking the facts as a whole, there is sufficient evidence in
the record for a reasonable jury to believe that an invidious

discrimnatory reason was nore |likely than not a notivating or

determ native cause of the enployers action. As a result,
Defendant’s notion for summary judgnent on Count | is denied.
Wiile Pennsylvania courts are not bound in their

interpretations of Pennsylvania |aw by federal interpretations of
parallel provisionsinTitle VIl, its courts neverthel ess generally
interpret the PHRA in accord with its federal counterparts. See

Kelly v. Drexel Univ. 94 F.3d 102, 105 (3d Cr. 1996). As a

result, the Court’s holding with respect to Count | applies to
Plaintiff’s PHRA claim in Count Il of his Conplaint. Thus,
Def endant’ s notion for sumary judgnent on Count |1 is denied.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ANDREW MEDCALF : CIVIL ACTI ON
V.
THE TRUSTEES OF THE UNI VERSI TY :
OF PENNSYLVANI A : NO 00-0701

ORDER

AND NOW this 19" day of June, 2001, wupon consideration
of Defendant’s Mdtion for Sunmary Judgnent (Docket No. 18), Answer
of Plaintiff Andrew Medcalf to Mdtion for Summary Judgnent of
Def endant the Trustees of the University of Pennsylvania (Docket
No. 23), Reply Menorandum of Law in Support of Defendant’s Modtion
for Summary Judgnent (Docket No. 25), Plaintiff’s Reply Menorandum
in Qpposition to Defendant’s Mtion for Summary Judgnent (Docket
No. 27), Supplenental Reply Menorandum of Plaintiff Andrew Medcal f
i n Response to Defendant’s February 20, 2001 Letter to the Court in
Support of Defendant’s Mdtion for Summary Judgnent (Docket No. 28)
and Plaintiff’s Second Suppl enental Reply Menorandumin Qpposition
to Defendant’s Mtion for Summary Judgnent (Docket No. 29)
Plaintiffs’ Mtion, |IT IS HEREBY ORDERED t hat :

1. Def endant’s Motion for Summary Judgnent on Count | of

Plaintiff’s Conplaint is DEN ED;, and



2.

Def endant’s Modtion for Sumrmary Judgnent

Plaintiff’s Conplaint is DEN ED.

BY THE COURT:

on Count

HERBERT J. HUTTON, J.

of



