IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HASSAN H. SHERI F, : ClVIL ACTI ON
Pl ai ntiff, :
V.

ASTRAZENECA, L.P.. et al. : NO. 00- CV- 3285
Def endant s. : NO 00- CVv- 3938

MEMORANDUM & ORDER

J.M KELLY, J. APRI L , 2001
In his Consolidated Anrended Conplaint, Plaintiff, Hassan H
Sherif (“Sherif”) has sued Defendants Robert C. Stoner
(“Stoner”), Letitia A Baldez (“Baldez”), Chester P. Yuan
(“Yuan”) (collectively the “individual Defendants”) and
AstraZeneca, L.P. (“AstraZeneca”) for: (1) discrimnation based
on sex, race, religion and ethnic origin pursuant to Title VIl of
the Gvil Rights Act of 1964 (“Title VII"), as anended, 42 U S.C
88 2000e to 2000e-17 (1994); (2) disability discrimnation
pursuant to Title I of the Americans with Disabilities Act
(“ADA™), 42 U.S.C. 88 12111-12117; (3) retaliation for filing a
conplaint with the Equal Enploynment Qpportunity Com ssion
(“EECC"), pursuant to Title VII and the ADA, (4) parallel
discrimnation and retaliation clainms under the Pennsylvania
Human Rel ations Act (“PHRA’), 43 Pa. Con. Stat. Ann. 88 951-963
(West 1991); (5) defamation, |ibel and sl ander by AstraZeneca;

(6) invasion of privacy by holding Sherif in a false light; (7)



negligent infliction of enotional and physical distress; and (8)
ai di ng and abetting in a violation of the PHRA by the individual
Def endants. Sherif’'s clains arise fromhis denotion and
termnation fromenpl oynent by AstraZeneca.

The i ndividual Defendants nove to dism ss Sherif’'s PHRA
aiding and abetting clains for failure to allege scienter or a
comon purpose. Al Defendants nove to dismss Sherif’s
intentional and negligent infliction of enotional distress clains
as barred by the Pennsyl vania Wrker’s Conpensation Act, 77 Pa.
Con. Stat. Ann. 88 1-1603 (West 1992), and as insufficiently
pl eaded to state a claim?!?

BACKGROUND

The following relevant facts are alleged in Sherif’s
Conplaint. Sherif was enployed by AstraZeneca and its
predecessors in various sales and sal es managenent positions. He
was successful in building sales and won several conpany awards.
In 1997, Sherif applied for and was hired as a Devel opnent al
Specialist in the Philadel phia Custoner Sales Unit (“PCU) of
Astra-Merk, a predecessor to AstraZeneca. His main duties were

related to training Pharmaceutical Specialists. Baldez was

! The parties have previously stipulated to dismiss all
Title VII and ADA cl ai ns agai nst the individual Defendants, as
originally presented in this Mdtion to Dismss. Likew se, Sherif
has not rebutted Defendants’ argument that Pennsylvani a woul d not
recogni ze clains for negligent and intentional infliction of
physi cal distress. Accordingly, those clains are al so di sm ssed.
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Director of the PCU. Baldez was on maternity |eave from Apri
t hough Cctober of 1998 and Sherif was responsible for sonme of her
Director’s responsibilities. Due to a shortage of Pharmaceutical
Specialists, Sherif was al so responsible for sales to sone
custoner accounts. Further, as a result of a change in his
office cubicle, many of Sherif’'s records were in storage. In
August of 1998, Sherif was infornmed that he had not submtted
expense reports since the beginning of the year. He conpiled
t hese expense reports and submtted themin | ate Septenber.
Sherif was encouraged to apply for a position as a Busi ness
Unit Planning and Operations Leader. 1In a neeting with Bal dez,
he informed her of his decision to apply for the position.
Bal dez infornmed himthat she was not confortable with his
application because of questions of the tineliness and accuracy
of his expense reports and that an investigation was under way.
The i naccuracies in the expense reports were a reflection of
initial schedul ed dates for sales calls rather than actual dates
of sales calls. Baldez referred to the expense inaccuracies as a
term nabl e of f ense.
Sherif attended a neeting concerning the expense reports
wi th Bal dez and Stoner. Baldez infornmed Sherif that the |ate,
i naccurate expense reports violated conpany policy. She also
cl ai med that he violated conpany policy when he subnitted the

expense reports to soneone el se, despite that she was on



maternity | eave when he submtted the expense reports. Stoner
suspended Sherif, with pay, pending an investigation of his
expenses. Sherif’s voice mail and conputer passwords were

di sabl ed al t hough AstraZeneca s disciplinary policy only called
for a witten warning. AstraZeneca' s enployees were told that
Sherif was tenporarily unavail able and that they shoul d respect
his privacy. Sherif received several calls from co-workers who
t hough he was ill or in trouble.

I n Novenber of 1998, Sherif was allowed to return to work at
AstraZeneca, with a denotion to Pharnmaceutical Specialist and
wth a six nonth probationary period. He was assigned to the
south Phil adel phia territory, the farthest available fromhis
home. AstraZeneca disciplinary policy does not provide for
denotions. Sherif wote a nenorandumto Bal dez, Stoner and Yuan
in which he outlined differences in working conditions and
di sci pli ne between Sherif and other workers in the PCU

Yuan nom nated the PCU | eadership team for an award based
upon their restructuring effort in the Sumrer of 1998. Sherif
was not included in the nomnation. |In February 1999, Bal dez
gave Sherif his annual eval uation, which included all excell ent
ratings. Despite his evaluation, Sherif’s salary remained bel ow
t he previous average for Devel opnental Specialists and al nost
$10, 000 bel ow the current average for Devel opnental Specialists.

Bal dez criticized Sherif for asking a manager questions at a



meeting. He was told that he had to answer questions from
managers but they need not answer his questions.

Sherif filed conplaints wth the Pennsyl vani a Human
Rel ati ons Conmm ssion (“PHRC’) and the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’). Follow ng the PHRC and EECC
conplaints, Sherif was given m sconfigured conputer software, not
visited by his supervisor in the field and his sales were not
reported correctly. In April 1999, Stoner and Bal dez net with
Sherif concerning his sales levels. They would not accept his
expl anation that the conputer software m sreported sales. He was
told he was being held to a different standard than anybody el se.

Bal dez criticized Sherif for taking vacation in May of 1999.
Sherif foll owed conpany policy in asking for vacation and
Arranged for coverage of his custoners. He then received an
annual pay increase of 1.5% when the average was 4.5% Sherif
was term nated on May 24, 1999.

STANDARD OF REVI EW

I n considering whether to dismss a conplaint for failing to
state a claimupon which relief can be granted, a court nust
consider only those facts alleged in the conplaint and nust

accept those facts as true. H shon v. King & Spalding, 467 U.S.

69, 73 (1983). Moreover, the conplaint is viewed in the |ight

nost favorable to the plaintiff. Tunnell v. Wley, 514 F.2d 971,

975 n.6 (3d Cir. 1975). 1In addition to these expansive



paraneters, the threshold a plaintiff nust neet to satisfy
pl eadi ng requirenents is exceedingly low a court nmay dism ss a
conplaint only if the plaintiff can prove no set of facts that

woul d entitle the plaintiff to relief. Conley v. G bson, 355

U 'S 41, 45-46 (1957).

Dl SCUSSI ON

While the tort of intentional infliction of enotional
distress (“I1ED’) has not been specifically adopted by the

Suprene Court of Pennsylvania, the Third Grcuit, in Wllians v.

GQuzzardi, 875 F.2d 46 (3d Cr. 1989), through its interpretation

of Kazatsky v. King David Memi| Park, Inc., 527 A 2d 988 (Pa.

1987), instructed district courts that they are to recogni ze |1 ED
until the Pennsyl vania Suprene Court definitively decides the

issue. See WIllians, 875 F. Supp. at 51; see also Cark v.

Township of Falls, 890 F.2d 611, 623 (3d Cir. 1989); MWIIlians

V. AT&T Info. Sys., Inc., 728 F. Supp. 1186, 1194 (WD. Pa.

1990). Moreover, the Pennsylvania Superior Court recognizes

| | ED. See Rinehiner v. Luzerne Gty Com College, 539 A 2d 1298,

1305 (Pa. Super. C. 1988); Banyas v. Lower Bucks Hosp., 437 A 2d

1236, 1238 (Pa. Super. C. 1982); Jones v. Ni ssenbaum Rudolph &

Seidner, 368 A 2d 770, 772-73 (Pa. Super. C. 1976).
The Pennsyl vani a Wrknen' s Conpensati on Act (“WCA”’) does,
however, bar an enpl oyee's claimof |IED agai nst an enpl oyer.

The exclusivity provision of the WCA states, “[t]he liability of



an enpl oyer under this act shall be exclusive and in place of any
and all other liability to such enployees . . . .7 77 Pa. Con

Stat. Ann. 8§ 481(a); see also Gickstein v. Consolidated

Frei ghtways, 718 F. Supp. 438, 440 (E.D. Pa. 1989) (WCA bars

enpl oyee’s claimfor IIED). Sherif argues that the retaliatory
nature of Defendants’ acts overcones the WCA bar, however, in
order to rise to the level of IIED, the conduct conpl ai ned of

must be of an “extrene or outrageous type.” Cox Vv. Keystone

Carbon Co., 861 F.2d 390, 395 (3d Cr. 1988). The conduct

conpl ai ned of nust “go beyond all possible grounds of decency,
and to be regarded as atrocious, and utterly intolerable in a
civilized society. [d. It would be extrenely rare in the
enpl oynent context for conduct to rise to the | evel of

out rageousness necessary to prove a claimof IIED. MWIIians,

728 F. Supp. at 1194. The facts pleaded by Sherif do not rise to
the requisite | evel of outrageousness. Cearly, Sherif’s claim
for negligent infliction of enotional distress is also subsuned
by the WCA

An i ndi vidual supervisory enpl oyee can be held |iable under
the PHRA for aiding, abetting, inciting or conpelling a
discrimnatory act. 42 Pa. Con. Stat. Ann. 8 955(e). The
supervisor’s liability can be predicated upon direct acts of
discrimnation or the failure to prevent discrinmnation by

ot hers. Davis v. Levy, Angstreich, Finney, Bal dante, Rubenstein




& Coren, P.C., 20 F. Supp. 2d 885, 887 (E.D. Pa. 1998). Here,
Sherif has sufficiently alleged that Stoner and Bal dez were in
supervi sory positions and actively participated in his
termnation and Yuan was a supervi sor who was nmade aware of and
did not prevent Sherif’s discrimnatory denotion and term nation.
Accordi ngly, Sherif has adequately plead a claimof aiding and

abetting under the PHRA to survive this Mtion to D sm ss.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HASSAN H. SHERI F, : ClVIL ACTI ON
Plaintiff, :
V.
ASTRAZENECA, L.P., et al. : NO. 00- Cv- 3285
Def endant s. : NO. 00- Cv- 3938
ORDER
AND NOW this day of April, 2001, upon consideration of

the Motion to Dismss of Defendants Robert C. Stoner (“Stoner”),
Letitia A Baldez (“Baldez”), Chester P. Yuan (“Yuan”) and
AstraZeneca, L.P. (Doc. No. 10), the Response of Plaintiff,
Hassan H. Sherif, the Reply of Defendants and Plaintiff’'s Sur-
reply thereto, it is ORDERED

1. The Motion to Dismss is GRANTED in part. Plaintiff’s
clainms of negligent and intentional infliction of enotional and
physi cal distress are DISM SSED as to all Defendants.

2. The Mdtion to Dismss is DENIED in part as to



Plaintiff’s claimthat Stoner, Bal dez and Yuan ai ded and abetted

di scrim nation pursuant to the Pennsylvania Human Rel ati ons Act.

BY THE COURT:

JAMES MG RR KELLY, J.



