IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AUDI OTEXT | NTERNATI ONAL, LTD. : CIVIL ACTI ON
V.

MCI WWORLDCOM COMMUNI CATI ONS, :
I NC. : NO. 00-3982

MEMORANDUM

WALDMAN, J. Decenmber 11, 2001

|. Introduction

This case arises froma tel ephone service agreenent
between the parties and defendant’'s bl ocking of calls fromthe
United States to certain tel ephone nunbers in the United Ki ngdom
Plaintiff clainms that in taking such action defendant breached
the parties' contract, breached an inplied covenant of good faith
and fair dealing and conmtted fraud.

The parties are corporations of diverse citizenship.
The anpunt in controversy exceeds $75,000. The court has subject
matter jurisdiction under 28 U.S.C. § 1332(a).

Def endant has filed a notion for summary judgnment on
the ground that plaintiff's clains are preenpted by federal |aw,
particularly by the filed rate doctrine, and in any event are the

subject of a release. Defendant has filed an alternative notion



to dismss in favor of a FCC proceedi ng under the doctrine of
primary jurisdiction.?

Audi ot ext International ("Audiotext") is a corporation
whol |y owned and operated by its president and sole officer Janes
A. Hausman. The primary business activity of Audiotext is the
purchase and sale of international telephone m nutes and
directing | ong-di stance tel ephone calls originated in the United
States for termnation in foreign countries including the United
Ki ngdom ("UK"). The calls relay recorded nessages, live
conversation and conputer images to callers who dial Audiotext's
servi ce nunbers.

On March 29, 2000, Audiotext and MCI Worl dCom
Communi cations, Inc. ("WrldCom') entered into an On-Net Service
Agreenent (the "Agreenent"”) whereby Wrl dCom agreed to supply
international tel ephone service lines for Audiotext's use.? The
Agreenment was for an initial termof one year and was to be
automatically renewed for an additional year unless either party

delivered witten notice of an intent to term nate at | east

! The only matters submitted with defendant's notion for
summary judgnent beyond the pleadings are a copy of the contract
and defendant's tariff which was incorporated therein, the
rel ease on which defendant relies and three affidavits stating in
conclusory ternms why calls were blocked. Plaintiff submtted an
affidavit of an industry expert and docunents to show that the
rel ease was executed on behalf of a party other than plaintiff.

2 The contract is fully integrated and contains a New York
choice of |aw provision. The parties accept that plaintiff's
claims are accordingly governed by New York |aw.
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thirty days prior to expiration of the term Plaintiff received
a preferred rate of $0.067 per minute for calls to the UK and
agreed to an annual volunme conmtnment of $60, 000, representing
approxi mately 900,000 m nutes, over the initial one year term of
t he agreenent.?

Plaintiff provided defendant with a |ist of tel ephone
nunbers that plaintiff intended to use to conplete calls to the
UK. Defendant assured plaintiff that the calls would be
conpleted "with no technical or other problens." Plaintiff
requested that defendant nake test calls to ensure that calls
woul d conpl ete without technical problens. Defendant did so.

On Worl dCom s reconmmendati on, Audi otext ordered four
dedi cated service lines ("DSLs") to facilitate diversion of the
calls to the UK On April 17, 2000, WrldCominstalled two DSLs
and activated themthe follow ng day. After activation, Wrl dCom
observed a high volune of call traffic over the lines which it
deened "fraudulent." It then bl ocked the DSLs and restricted any

calls frombeing transmtted over Worl dComi's lines to Audiotext's

3 Inits nenmorandumin opposition to defendant's notion for
sumary judgnent, plaintiff states that defendant understood
t hat Audi otext intended to process a m ni num volunme of 1,200, 000
m nutes per nonth. A statenent in a brief, of course, is not
evidence. In any event, defendant has not clained that the
contract inposed a ceiling.



UK destination nunbers.* On May 1, 2000, Worl dCom advi sed
Audi otext that it would not conplete any calls to the UK nunbers
and di sconnected the DSLs.°®

The Agreenent between the parties expressly
incorporates the terns of a WorldComtariff filed with the
Federal Comruni cations Comm ssion ("FCC') in a clause which in
pertinent part provides:

MCI Worl dComwi || provide to Custoner international,
interstate, intrastate and | ocal tel ecomunications
service(s) pursuant to the applicable tariffs and price
lists of MO . . . including the MCI Wbrl dCom Tariff
F.C.C. No. 1. This Agreenent incorporates the terns of
each such Tariff. M WrldCommy nodify its Tariffs
fromtime to tinme to the extent permtted by | aw and

t hereby affect services furnished to Custoner.

F.C.C. Tariff No. 1 in pertinent part provides:

Wthout notice to customer, MZ Worl dCom nmay bl ock
traffic fromcertain countries, country codes, city
codes, NDXX exchanges, individual telephone stations,
groups or ranges of individual tel ephone stations, or
calls using certain custoner authorization codes, when
MCI Worl dCom deens it necessary to take such action to
prevent unlawful use of, or nonpaynent for, its service
or prevent the use of it’s services in a manner that

MCI WORLDCOM determnes to be in violation of this
tariff or when the custoner’s call volune or calling

4 For reasons not made clear, WrldComrenoved the bl ock on
April 18, 2000 at Audiotext's request but when hi gh vol une
traffic i mediately resuned, WorldComreinstituted the bl ock on
April 19, 2000.

> At this point, of course, calls were not being conpleted.
This plaintiff alleges was contrary to the assurance that calls
woul d be conpl eted without problens. Plaintiff alleges that
def endant knew or shoul d have known this assurance was fal se when
given and it is upon this assurance that plaintiff predicates its
fraud claim



pattern results, or may result in the bl ockage of M
WORLDCOM s network or in the degradati on of M
WORLDCOM s servi ce.

MCI Wor | dCom may di sconti nue the furnishing of any
and/or all service(s) to a custoner or cancel his
account, without incurring any liability: Imedi ately
and wi thout notice if MZ WorldCom deens that such
action is necessary to prevent or to protect against
fraud or to otherwi se protect its personnel, agents,
facilities, or services.

M. Hausman had a prior business relationship with M
International as the principal of A l. dobal, an entity
incorporated in the Cayman Islands. A dispute between the
parties arose and service was term nated on February 22, 2000.
The di spute was settled by letter agreenment of May 23, 2000
between A l. dobal and MCI WrldCom Inc. The terns provide
that the parties "agree to resolve the pending dispute with A l.
A obal relating to or arising out of MC WrldCom s decision to
term nate audi ot ext services." |In exchange for $8,047, M.
Hausman on behalf of A I. d obal released M WrldCom and al
of its predecessors, successors, subsidiaries and affiliates from

all causes of action, clains, suits, debts, danages, judgnents

and any denmands what soever, whether matured or unmatured and



whet her known or unknown, it may have through the date of the
execution of the settlenent agreenment and rel ease.®

There are disputed issues of material fact regarding
the identity or relationship between plaintiff and A l. d obal.

It is thus unclear that plaintiff released defendant from
liability on any claim Summary judgnent based on the rel ease
woul d thus be i nappropriate.

Congress granted the FCC the authority and duty to
oversee common carriers in connection with their provision of
comuni cation services. See 47 U S.C. 8 151 et seq. (2001).
"All charges, practices, classifications, and regul ations for and
in connection with such comrunication service shall be just and
reasonabl e,” and any "charge, practice, classification or
regul ation that is unjust or unreasonable is declared to be
unlawful ." 47 U.S.C. §8 201(b). It is unlawmful for a carrier to
enpl oy or enforce practices not specified in schedules filed with
the FCC. See 47 U.S.C. § 203(c).

Any claimby an aggrieved party that conflicts with a

published tariff is preenpted by the filed tariff doctrine. AT&T

® The precise relationships anong MCI International,
def endant and MCI Worl dCom Inc. are not altogether clear. It
does appear that defendant is a wholly owned subsidiary of M
Wor I dCom Group, Inc. which may or may not be the entity
contenpl ated by reference to MG WrldCom Inc. in the settlenent
agreenent and release. |In any event, it appears that all of
these entities are at least affiliated and thus enconpassed by
t he rel ease.



V. Central Ofice Telephone, Inc., 524 U S 214, 222 (1998). The
filed tariff doctrine applies not only to clains involving
charges, but also classifications and practices enbodied in a
tariff. 1d. at 223-224. The doctrine applies to clains in
contract or tort. Id. at 227 ("rights as defined by the tariff
cannot be varied or enlarged by either contract or tort of the
carrier").

Wor| dCom asserts that plaintiff’s clains are preenpted
because they stand in direct conflict with the filed tariff
provision permtting WrldComto block traffic when it "deens"
such to be necessary to prevent fraud or unlawful use of its
service. WrldComsubmts an affidavit of an enpl oyee who
monitors usage. He states the pertinent calls were bl ocked
because he "detected nmassive anounts of fraud and arbitrage
occurring” on the lines in question. He does not el aborate
further. WorldComsubmts an affidavit of a traffic engi neer who
states that he was directed to block the pertinent calls "to
prevent the continuation of fraud and arbitrage." He does not
claimthat he has any first hand know edge of fraud and does not
el aborate further. WrldComalso submts an affidavit of an
i npl enment ati on manager who states that he "was told that the
calls which [plaintiff] was trying to nake were being bl ocked due

to high toll, fraud and unl awful use of the designated lines."



There is no claimof first hand know edge of fraud or unl awf ul
use and no further el aboration.

Unsurprisingly, plaintiff asserts that it was not
engaged in fraud or other unlawful conduct and submts an
affidavit of an industry expert. She avers that "fraud" in
connection with tel ephone traffic is understood in the
t el ecomruni cations industry to nean only "traffic that is
generated by a person and/or entity that has no intention of
payi ng for such traffic" and thus "cannot be confirmed until a
custoner has refused to pay for questionable traffic." She avers
that "in many instances" carriers which discover that contracted
service is unprofitable "will shut down the service on the
custoner's tel ephone lines alleging that there has been fraud."

To determ ne conscientiously whether plaintiff's clains
are inconsistent with the tariff and preenpted, the court woul d
have to construe the tariff in view of common industry practice
and t he understanding of the agency in approving it.” |f fraud
is atermof art limted to non-paynent, as plaintiff's expert

avers, then it should be uniformy so applied. |If the term

" Plaintiff's contention that defendant nay not invoke the
filed tariff doctrine absent the existence of fraud is rejected.
The tariff expressly provides for the term nation of service
whenever defendant "deens" such action necessary to prevent or
protect against fraud. A determination of whether plaintiff's
claims in fact conflict with the tariff, however, requires sone
under st andi ng of the nmeaning of fraud in the provision of
t el econmuni cati ons services and even nore inportantly, the
nmeani ng of the term "deens."



"deens" is nmeant to confer absolute unfettered discretion, then
plaintiff's clains appear to be preenpted.® If the terminports
sone factual basis or exercise of considered judgnent, the clains
may not be preenpted.® Wen this termappears in tariffs, its
meani ng should also be uniformy applied.® This brings us to
the doctrine of primary jurisdiction.

The doctrine of primary jurisdiction "creates a
wor kabl e rel ati onshi p between the courts and adm nistrative

agenci es wherein, in appropriate circunstances, the court can

8 The assurance that plaintiff's calls would be conpl eted
with no technical or other problens is not recited in the
parties' agreenent and is clearly not collateral or extraneous to
the agreenent, but rather relates to the core subject of the
agreenent. It thus appears that even if not preenpted,
plaintiff's fraud claimmay not be viable. See
Bridgestone/Firestone, Inc. v. Recovery Credit Services, Inc., 98
F.3d 13, 20 (2d G r. 1996); International CableTel Inc. v. Le
G oupe Videotron Ltd., 978 F. Supp. 483, 487 (S.D.N. Y. 1997);
Sforza v. Health Ins. Plan of Greater New York, Inc., 210 A D. 2d
214, 214-15 (N. Y. App. Div. 1994).

° Where a contract termcontenpl ates the exercise of
discretion by a party, there is an inplied covenant of good faith
and fair dealing that such discretion wll not be exercised
arbitrarily. See Dalton v. Educational Testing Service, 663 N E
2d 289, 291 (N. Y. 1995). This covenant, however, inposes no
obligation to performin a manner inconsistent with the express
terms of a contract. |1d. at 292; Murphy v. Anerican Honme
Products Corp., 448 N.E. 2d 86, 91 (N.Y. 1983).

0 1n comon usage, the term suggests a consi dered judgnent
or belief. See Wester's Ninth New Collegiate Dictionary 332
(1988). In the context of drafting |egal docunents, the termis
generally used to create a fiction by treating sonething as if it
were actually sonmething el se. See Black's Law Dictionary 425

(7th ed. 1999). Indeed, it has been suggested that "other uses
of the word should be avoi ded" and that phrases |like "as he deens
necessary" are "objectionable" and "dangerous." |d.
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have the benefit of the agency's view on issues within the

agency's conpetence."” MI Telecomm Corp. v. Teleconcepts, Inc.,

71 F.3d 1086, 1105 (3d Gr. 1995). The principal justification
for the doctrine "is the need for an orderly and sensible

coordi nati on of the work of agencies and courts.” Cheney State

College Faculty v. Hufstedler, 703 F.2d 732, 736 (3d Cr. 1983).

It is specifically applicable to clains involving an issue within

t he speci al conpetence of an adm nistrative agency. See Reiter

v. Cooper, 507 U S. 258, 268 (1993); M Communication Corp. V.

AT&T Co., 496 F.2d 214, 220 (3d Cr. 1974). |In such a case, a
court may defer to an agency to allow the parties to secure an

admnistrative ruling. See Phone-Tel Conmunications, Inc. v.

AT&T Corp., 100 F. Supp. 2d 313, 316 n.3 (E.D. Pa. 2000).

The FCC is enpowered to adjudicate the fairness,
reasonabl eness or | awful ness of a practice, and to award damages
to a conplainant injured by a practice which is unfair,
unreasonabl e or prohibited under the Act. See 47 U S.C. 88 206;
207; 209. The doctrine of primary jurisdiction is applicable to
any cl ai mwhich however framed calls into question the fairness
or reasonabl eness of a practice referenced in a tariff or that

requires interpretation of a tariff. See MO WrldComv.

Communi cations Network Int'l., Inc., 2001 U S. Dist. LEXIS 15898,

*13-15 (E.D. Pa. Aug. 28, 2001); |PCO Safety Corp. v. WrldCom

Inc., 944 F. Supp. 352, 357 (D.N.J. 1996). Were it otherwi se, a

10



party could "avoid application of the primary jurisdiction
doctrine sinply by artfully drafted pleadings" and "effectively
render inoperative the doctrine and the uniformty and

consi stency purposes of the FCC and the Act." Unimat, Inc. v.

MCl Tel ecommuni cations Corp., 1992 W. 391421, *3 n.4 (E. D. Pa.

Dec. 16, 1992).
There is no fixed forrmula for determ ning whether a
court should apply the doctrine of primary jurisdiction. See

Phone-Tel, 100 F. Supp. 2d at 316; Anerican Tel ephone & Tel egraph

Co. v. People's Network, Inc., 1993 W 248165, *4 (D.N. J. 1993).

The factors generally considered are whether the question
presented is within the conventional experience of judges or

i nvol ves technical or policy considerations within the agency's
particular field of expertise; whether the question at issue is
particularly within the agency's discretion; whether there is a
substantial risk of inconsistent rulings; and, whether a prior

application to the agency has been made. See Phone-Tel

Comuni cations, 100 F. Supp. 2d at 316; AT&T Corp. v. PAB, Inc.,

935 F. Supp. 584, 589-90 (E.D. Pa. 1996). See al so Nati onal

Communi cations Ass'n, Inc. v. AT&T Co., 46 F.3d 220, 222-223 (2d

Cr. 1993); Oh v. AT&T Corporation, 76 F. Supp. 2d 551, 557

(D.N.J. 1999).
What, if any, is the commonly understood neani ng of

fraud in connection with tel ephone traffic is particularly within

11



the expertise and discretion of the FCC. Whether the right of a
carrier under a tariff to block any line it "deens" to be used
fraudulently or unlawfully is unbridled or inplies sone |imting
standards, and if so what standards, requires a construction and
application of the tariff in a manner fairly requiring
consistency. This is sonmething particularly within the
di scretion of the FCC and there is a substantial risk of
i nconsistent rulings if each of nunerous courts were to determ ne
the nmeani ng and application of the termas used in the sane
tariffs.

Deference to the FCCin this matter is highly

appropriate. See Allnet Comm Service, Inc. v. National Exch.

Carriers Ass'n., Inc., 965 F.2d 1118, 1120 (D.C. Cr. 1992)

("[g]iven the concern for uniformty and expert judgnent, it is
hardly surprising that courts have frequently invoked primary
jurisdiction in cases involving tariff interpretations”); R chman

Bros. Records, Inc. v. U'S. Spring Conmuni cations, 953 F.2d 1431,

1435 n.3 (3d Gr. 1991) (invocation of primary jurisdiction
particularly appropriate when claimraises question of validity

of practice included in tariff). See also LO AD Conmuni cations,

Bvi, Ltd. v. MO WrldCom 2001 W. 64741, *4 (S.D.N. Y. Jan. 24,

2001) (whether defendant's decision to block |ines was reasonable
i nvol ves technical and policy matters regarding practices within

i ndustry best resol ved by FCC).

12



If the FCC determnes that the term "deens" as used in
the tariff confers absolute discretion, the agency nmay find that
the tariff sanctions a practice which is unfair or unreasonabl e
and thus unlawful. |[If the termis found to inply fair
consideration and reasoned judgnent, and particularly if fraud is
held to be limted to non-paynent, the FCC may find that
def endant has enpl oyed a practice not in fact enconpassed by its
tariff and thus did sonmething prohibited by the Act. |If the FCC
determnes that fraud is sufficiently apparent froma particul ar
| evel of telephone traffic and "deens" as used in the tariff is
broad enough to permt term nation w thout further ado,
plaintiff's clains may be precluded. |In any event, a
determ nation of these matters by the agency may very well
effectively resolve the parties' dispute.

The court will apply the doctrine of primary
jurisdiction and defer to the FCCin a determ nation of the
meani ng of the term"fraud" in the context of tel ephone traffic
in the tel econmuni cations industry and of the proper application

of the term"deens" as enployed in the tariff.' Were there is

1 The court assunes that plaintiff will proceed before the
FCC without a direct order to do so and thus such an order wl|
not be entered at this tine. See LO AD Conmuni cations, 2001 W
64741 at *7 (applying doctrine of primary jurisdiction to sone of
plaintiff's claimand expressly ordering plaintiff to submt such
claims to FCC). The court also sees no need to direct the FCC on
how to proceed, assunming it has the power to do so. See MI
Wor I dCom Communi cations, 2001 U.S. Dist. LEXIS 15898 at *17
(directing FCC to conduct appropriate hearings); |PCO Safety
Corp., 944 F. Supp. at 358 (sane). A review of pertinent cases
suggests that such orders are the exception

13



arisk of prejudice to the plaintiff, a court wll ordinarily
stay proceedings while the parties proceed before the agency wth
primary jurisdiction. The statute of limtations on plaintiff's
clains in this case, however, wll not l|apse until April 18,

2006. See N. Y. CLS CPLR 8 213 (2001). 1In these circunstances,
the requested dism ssal w thout prejudice is appropriate. See
Allnet, 965 F.2d at 1123.

Accordi ngly, defendant's Mtion for Sunmmary Judgnent

w Il be denied and defendant's Mdtion for D sm ssal Pendi ng
Adm ni strative Hearing will be granted. An appropriate order
will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
AUDI OTEXT | NTERNATI ONAL, LTD. : CIVIL ACTI ON
V.

MCI VWWORLDCOM COMMUNI CATI ONS, :
I NC. : NO. 00-3982

ORDER

AND NOW this day of Decenber, 2001, upon
consi deration of defendant's Mtion for Summary Judgnent (Doc.
#12, part 1) and alternative Mtion for Dism ssal Pending
Adm ni strative Hearing (Doc. #12, part 2), and plaintiff's
response thereto, consistent with the acconpanyi ng nenorandum |IT
| S HEREBY ORDERED t hat the Modtion for Summary Judgnent i s DEN ED;
the Motion for Dismssal is GRANTED, and, this action is

DI SM SSED wi t hout prejudi ce pendi ng proceedi ngs before the FCC.

BY THE COURT:

JAY C. VWALDMAN, J.



