IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SELI NA ROBERTS, : ClVIL ACTI ON
Pl ai ntiff, :

V.
UNI VERSI TY OF PENNSYLVANI A,
et al., :
Def endant s. : NO. 00-3377

MEMORANDUM

Newconer, S.J. Decenber , 2001
Def endants’ Motion for Summary Judgnent is presently
before the Court.

l. BACKGROUND

In her Anmended Conplaint, pro se plaintiff, Selina
Roberts (“Roberts” or “Plaintiff”) alleges that the Trustees of
the University of Pennsylvania (the “University”) violated her
rights under 42 U S.C. § 2000 et seq. Specifically, Plaintiff
all eges that the University allowed a sexually hostile work
environnent to exist in violation of 42 U S.C. § 2000 e-2(a)(1),
that the University discrimnated agai nst her on the basis of
race in violation of 42 U.S. C. § 2000e-5, and that the University
unlawful ly retaliated agai nst her for conplaints of sexua
harassnment she nade while a University enploynee. The University
has filed a Motion for Summary Judgnent alleging that no issue of
material fact exists and it is entitled to judgnent as a natter

of law. Plaintiff has not filed a response to that Mbotion.



Accordingly, the University presents, and the record
supports, the follow ng uncontroverted facts which this Court
bases its decision upon today:! The University enpl oyed
Plaintiff as the Assistant Director of its Afro-Anerican Studies
Program (the “AASP’) from Cctober 1991 until January 1994, when
the University of Pennsylvania term nated her enploynent. During
that entire period, Dr. John Roberts served as Director of the
AASP and Plaintiff’s supervisor. Wen the University hired
Plaintiff, two other full time enployees worked with her besides
Dr. Roberts: Daniel Butler, an African-Anerican nmal e who was an
O fice Adm nistrative Assistant, and C aude Thonpson, and
African- Anerican nal e secretary. By early 1992, Butler and
Thonpson no | onger worked at the University, and Thonpson was
repl aced by Audrey Smth-Bey in early 1992. In QOctober 1991,
Gale Ellison, a graduate student, served as a part-tinme Program
Coordi nator of the AASP, and in August 1993, assuned that
position full tine.

Plaintiff’s Amended Conpl aint alleges that “during the
time when Plaintiff worked at the University of Pennsyl vani a,

John Roberts engaged in sexual harassnent specifically directed

!See Anchorage Associates v. Virgin Islands Bd. of Tax
Review, 922 F.2d 168, 175-76 (3d Cir. 1990) (finding that a
party’s failure to respond to a notion for sumrmary j udgnent
“shoul d be construed as effecting a waiver of the opponent’s
right to controvert the facts asserted by the noving party in the
notion for summary judgnent or the supporting materi al
acconmpanying it”).




towards the Plaintiff by the use of sexual |anguage which was

offensive to the plaintiff.” (Anended Conplaint at § 21).

Plaintiff’s Amended Conplaint further alleges that Dr. Roberts
and two other University enpl oyees “conspired to retaliate
against the plaintiff for her conplaints against John Robert’s
[sic] irrational hostile behavior and sexual harassnent directed

to her.” (Anended Conplaint at § 42). Through discovery,

Def endants have better defined Plaintiffs’ allegations.

A. Plaintiff's All egati ons of Sexual Harassnent

In her deposition, Plaintiff describes the harassnent
she faced at the University as a series of “collected little
behavi ors” including “verbal conduct” and “mal e based bul | yi ng

type of behavior on the grounds of gender.” (Roberts’ Deposition

at 53). The Court has fully reviewed that deposition, and finds
that Plaintiff recounts several specific incidents, and she cites
to approximately 20 instances of allegedly sexually harassing
behavi or occurring between October 1991 and July 1993. Many of
these twenty instances concern statenents or conduct, by Dr.

Roberts, or Dr. Ralph Smith, another black nmale faculty nenber.?

E.g., Roberts’ Deposition at p. 14 (“I feel that John
Roberts did sonething which was very inappropriate toward ne in
terms of creating a hostile environment. What he did was to use
my nane as a portion of a joke. . . It was concerned with ne
being a possible mate with another nal e enpl oyee of the
University . . . | was offended); Roberts’ Deposition at p. 58 (I
was of fended by Ralph Smith swearing at me. . . [a]lnd | was
of fended by the fact that John Roberts | aughed about it. . .);
Roberts’ Deposition at p. 210 (“Now there is another issue and
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In addition to these comments, Plaintiff often found Dr. Roberts’
| aughter or glaring | ooks underm ning, inappropriate and
of f ensi ve.

The specific incidents Plaintiff discussed in her
deposition involve Dr. Roberts, four of them from before Novenber
1993. The first comrent occurred in Septenber or October 1992 at
a staff neeting where Dr. Roberts told Plaintiff that the entire
AASP full time staff, including hinself, did not |ike her. Wen
Plaintiff did not respond to that comment, Dr. Roberts told
Plaintiff she was the col dest wonen he had ever net, and that she
was the type of woman who would cone into the office and shoot

hi m and everyone el se. (Roberts’ Deposition at p. 133).

The second statenment occurred in Decenber 1992 when Dr.
Roberts reassigned a project with a short deadline from M.
Ellison to Plaintiff. Wen Plaintiff’s facial expression
evi denced confusion, Dr. Roberts stated that Plaintiff’'s face
| ooked “like that of a virgin who | just asked to go to bed and
sleep with you, and | don’t even know if you are married or not.”

(Roberts’ Deposition at 23-24).

Dr. Roberts nade the third all egedly harassing

statenent in January 1993 when he said to Plaintiff that she

that is John Robert’s behavior in general when it cane to ne and
mal e associates or males in general throughout the University .

he made increasingly vulgar and nasty conmentary directed
toward nme, and one of the things | particularly renmenbered to
this day”).



| ooked really nice and | ooked just like his ex-wife, that her
body was shaped like his ex-wife, and that she and his ex-wfe
had other things in comobn besides their appearance.

The last comment that Plaintiff specifically recalls
occurring before Novenber 1993 invol ved one Dr. Roberts nade
concerning the arrival of Ernest Gaines, a visiting black nale
| ecturer, to the University. Wen Plaintiff asked Dr. Roberts
about the activities M. Gaines would beconme involved with at the
University, Dr. Roberts allegedly stated that he did not care
what he did when he got to canpus and that “he could stand next
to the wall and piss on it for all he cared.” (Roberts’

Deposition at 211-12).

After Novenber 1993, and before the University
term nated her enploynent in January 1994, Plaintiff alleges the
harassnment continued. Plaintiff alleges that Dr. Roberts
continued to nake statenents and behaved in ways that she found
of fensi ve and inappropriate. Sone of this conduct again included
glares or laughter. Additionally, in Decenber 1993, while at a
social function with Ms. Ellison and Ms. Smth-Bey, Dr. Roberts
made a toast that he “had been given permssion to fire”
Plaintiff. Plaintiff was not present at that function, but M.
Sm th-Bey told her about the incident.

Then, on January 25, 1994, one day after the University

termnated Plaintiff’s enploynment, Dr. Roberts allegedly choked



Plaintiff’s neck, pinned her against the wall, and while hol ding
her off the ground by her neck, raised his right hand in a fist
as if to strike her as Plaintiff’'s feet were dangling and
kicking. This incident allegedly occurred in the hallway outside
the AASP office at 8:00 a. m

In her Anmended Conplaint, Plaintiff specifically refers
to one nore incident, although when this incident occurred is
uncl ear. Sonetinme during Plaintiff’s University enpl oynent,
Plaintiff “spoke to John Roberts about possibly resigning from
her position because of her perception of a personality

conflict.” (Anended Conplaint at § 23). Roberts alleges that

Dr. Roberts threatened to withhold a good reference if she
resigned, and when Plaintiff requested he provi de annual

eval uations, he refused. Wen Plaintiff rem nded Roberts about
her idea for an evaluation, Roberts allegedly struck Plaintiff
with a door.

B. Plaintiff's Allegations of Racial Discrimnnation

In her deposition, Plaintiff concedes that the
University did not racially discrimnate against her while it
enpl oyed her. However, Plaintiff’s Anmended Conpl aint asserts
t hat when she conplained to Walter Wales, fornmer Deputy Provost
at the University, about her clains of sexual harassnent, M.

Wal es characterized her clains as a “black thing”, and treated



her clains differently that he treated white wonen’s clains.?

C. Plaintiff's Allegations of Retaliation

Plaintiff’s Amended Conplaint alleges that Dr. Roberts,
Allen Geen, and WIlliam Hol |l and conspired to retaliate agai nst
Plaintiff for Plaintiff’s conplaints about Dr. Roberts.*
Specifically, Plaintiff alleges that those three nen “agreed to
termnate plaintiff on the contrived grounds of poor work

performance. . .” (Anmended Conplaint at 9§ 42(a)).

On August 26, 1994 Plaintiff filed a conpl ai nt agai nst
the University with the Pennsyl vania Human Rel ati ons Conm ssion
(“PHRC’) and filed a simlar conplaint wiwth the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’) on Septenber 12, 1994. On June
27, 2000, the EEOC issued Plaintiff a right to sue letter.

In light of these facts, the Court now turns to a
di scussi on of Defendants’ Mdtion for Summary Judgnent.

1. Dl SCUSSI ON

A Legal Standard

In this district, when a party fails to respond to a

nmotion for summary judgnent, the notion is governed by Federal

Plaintiff also alleges that C aire Feagan, the
University President, failed to undertake action to Plaintiff’s
satisfaction. However, upon a review of Plaintiff’s Anended
Conpl aint, and her deposition, the Court concludes that Plaintiff
has not alleged racial discrimnation agai nst M. Feagan.

“At this point, the Court knows nothing nore about
Allen Geen and WIlliam Holl and than their nanes.
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Rule of Cvil Procedure 56(c). Loc. R Gv. P. 7.1(c). Thus,

summary judgnent is appropriate “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Fed. R Cv. P. 56(c) (1994). The
party nmoving for sunmary judgnment has the initial burden of

show ng the basis for its notion. Celotex Corp. v. Catrett, 477

U S 317, 323 (1986). Once the novant adequately supports its
nmotion pursuant to Rule 56(c), the burden shifts to the nonnovi ng
party to go beyond the nere pleadings and present evi dence
t hrough affidavits, depositions, or adm ssions on file to show
that there is a genuine issue for trial. 1d. at 324.

A genuine issue is one in which the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-novant. Big Apple BMN Inc. v. BMVof N. Am ., Inc.,

974 F.2d 1358, 1363 (3d CGr. 1992).

Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary judgmnent,
even if the quantity of the noving party's evidence far outweighs

that of its opponent. 1d. Nonetheless, a party opposing sunmary



j udgnment nust do nore than rest upon nere allegations, general

deni als, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

Finally, because Plaintiff has failed to respond to
Def endants’ Mdtion, and because Defendants do not have the burden
of proof on any issues raised in Plaintiff’'s Anmended Conpl ai nt,
summary judgnent is appropriate if this Court “determ ne[s] that
the deficiencies in [Plaintiff’s] evidence designated in or in
connection with the notion entitle [Defendants’] to judgnent as a

matter of | aw Anchor age Assocs. Vv. Virgin |Islands Bd. of Tax

Review, 922 F.2d 168, 175 (3d G r. 1990).

B. Al | egati ons of Sexual Harassnent

Def endants argue that Plaintiff’'s allegations of
harassnment that occurred before Novenber 15, 1993 are tine
barred. Under Title VII, a Plaintiff nust file a conplaint with
t he Equal Enpl oynment Opportunity Comm ssion (EEOCC) within 180
days of the alleged discrimnation or within 300 days of the
all eged discrimnation if the person has initially instituted
proceedings with a state or | ocal agency with authority to grant
or seek relief formsuch practice, such as the PHRC. 42 U. S.C. 8§

2000e-5(e); Rush v. Scott Specialty Gases, Inc., 113 F.3d 476,

480 (3d Cir. 1997). Plaintiff filed her discrimnation clains
with the EEOCC on Septenber 12, 1994 neaning that any clains of

di scrimnation arising before Novenber 15, 1993 may be tine



bar r ed.

However, “[f]iling a tinmely charge of discrimnation
with the EEOCC is not a jurisdictional prerequisite [and]. . . is
subj ect to waiver, estoppel, and equitable tolling.” Zipes v.

Trans Wrld Airlines, Inc., 455 U S 385, 393 (1982). Wen there

is a “discrete trigger event” or overt discrimnation, this tine
restriction may be nore inflexible than when a plaintiff does not
know she has been harned or where there is a continuing

violation. Rush, 113 F. 3d at 480-81 (citing West v. Phil adel phi a

Elec. Co., 45 F.3d 744, 754 (3d Gir. 1995)).

In their nmenorandumin support of their Motion,
Def endants preenptively argue that Dr. Roberts’ allegedly
har assi ng conduct did not constitute a “continuing violation”.
For a plaintiff to show a continuing violation: (1) she nust
all ege at | east one act of discrimnation that occurred within
the 300 days, and (2) she nust show a continuing pattern of
discrimnation, nore than just isolated or sporadic acts of
intentional discrimnation. Rush, 113 F.3d at 481 (citing West
v. PECO 45 F.3d 744, 754-55 (3d Cr. 1995). Wen determ ning
whet her there was a continuing pattern of discrimnation, a court
shoul d consider the subject matter, frequency, and pernmanence of
the discrimnation. Rush, 113 F.3d at 482.

Accordingly, a plaintiff may include events that

occurred outside the limtations period in her claimif it “would
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have been unreasonable to expect the plaintiff to sue before the
statute ran on that conduct” or if the earlier conduct would only
have been actionable in Iight of events that occurred | ater
within the [imtations period. Rush, 113 F.3d at 482 (citing

Gl loway v. CGeneral Mtors Service Parts Operations, 78 F.3d

1164, 1166 (7th Gr. 1996). Thus, sonme courts have hel d that
when a plaintiff knows or should have known that her rights are
being viol ated, but does not sue, the plaintiff may not take

advant age of the continuos violation doctrine. E.qg., LaRose V.

Phi | adel phi a Newspapers, Inc., 21 F. Supp.2d 492, 499 (E.D. Pa.

1998); Galloway v. Ceneral Mtors Service Parts Operations, 78

F.3d 1164, 1166 (7th Cr. 1996).

Here, Defendants concede that Plaintiff alleges at
| east one act of discrimnation within the 300 days of her EEQCC
conplaint. Further, Plaintiff has shown a continuing pattern of
al | egedly harassing conduct. Indeed, in addition to the specific
incidents of harassment Plaintiff recounted before Novenber 1993,
Plaintiff cites to approximately 20 instances of allegedly
sexual |y harassi ng behavi or occurring between QOctober 1991 and
July 1993. However, the Court cannot describe any of these
incidents as ones that would cause Plaintiff to know that the
conduct she faced was unlawful. As Plaintiff describes the

harassi ng conduct, it was not “graphic stuff that people normally
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conpl ai n about”® but a series of “collected little behaviors”
that over tinme through Novenber 1993, nmade her work environnent
hostil e.

To denonstrate that Plaintiff knew the University
viol ated her rights before Novenber 1993, Defendants make much of
a January 1993 nenorandum Plaintiff wote to Carol Speight, a
staff relations specialist. |In her deposition, Plaintiff says
t hat the nmenorandum descri bed a single incident “involving Ral ph
Smth. . .engaging in this sort of ranpage, verbal ranpage where
there was a | ot of swearing involved over sone issue that John
Roberts and | had previously discussed and agreed to.” (Roberts

Deposition at 52-53).° However, that nenorandum would fail to

denonstrate that Plaintiff knew the University viol ated her

ri ghts before Novenber 1993 because that nenorandum al | egedly
recounted only a single incident. |f anything, and exam ning the
evidence in a light nost favorable to the Plaintiff as this Court
must, that nenorandumtends to denonstrate that Plaintiff did not
know that the University allegedly violated her rights. |Indeed,
had Plaintiff known that other conduct she faced was unl awful,
she coul d have al so recounted that conduct in the January 1993

menor andum  That she did not include such conduct in her

SRoberts’ Deposition at 85.

®Nei t her party has produced that menorandum for the
Court to inspect.
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menor andum suggests that she may not have known it was unl awf ul
at the time. Thus, the Court finds that none of her clains are
tinme barred, and the Court now exam nes whet her those clains give
rise to a Title VII claim

A plaintiff may establish a Title VII violation if she
can show that discrimnation based on race or gender created a

hostil e or abusive working environnent. Patterson v. MlLlean

Credit Union, 491 U S. 164, 180 (1989). The Third Grcuit Court

of Appeals requires five elenents for a successful gender-based
di scrim nation claimagainst an enployer: “(1) the enpl oyee
suffered intentional discrimnation because of [her] sex; (2) the
di scrim nation was pervasive and regular; (3) the discrimnation
detrinentally affected the plaintiff; (4) the discrimnation
woul d detrinmentally affect a reasonabl e person of the sane sex in
that position; and (5) the existence of respondeat superior

l[tability.” Andrews v. Cty of Philadel phia, 895 F.2d 1469, 1482

(3d Gr. 1990).
Def endants concede that Plaintiff may be able to
satisfy the first, second, and fifth el enents above, but that

Pl ainti ff cannot denonstrate the second or fourth el enents.’

Al t hough Def endants nmenorandum says that Plaintiff is
“unable to prove the third and fourth elenents”, after review ng
Def endants arguments, it is clear to the Court that Defendants
neant to wite “second and fourth elenments.” (Defendants’
Menmor andum of Law in Support of [Their] Mdtion for Summary
Judgnent) .
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When determ ni ng whether a work environnent is objectively
hostile, courts are not to exam ne the scenario on an incident-
by-incident basis, but instead nust consider the totality of the

circunstances. Andrews, 895 F.2d at 1485; Stair v. Lehigh Valley

Carpenters Local Union No. 600, 813 F. Supp. 1116, 1119 (E.D. Pa.

1993) .
To be severe or pervasive, the conduct Plaintiff
conpl ai ns about nust create an objectively hostile or abusive

wor K envi ronnent . Oncal e v. Sundowner O fshore Services, Inc.,

523 U.S. 75, 80 (1998); Bishop v. National R R Passenger Corp.

66 F. Supp.2d 650, 663 (E.D.Pa. 1999). Here, Plaintiff cites to
approxi mately 20 instances of allegedly sexually harassing
behavi or occurring between October 1991 and July 1993. These

i ncidents included not only glares and laughter that Plaintiff
found inappropriate, but jokes that Plaintiff was intimtely

i nvol ved with another nmale enpl oyee, cursing at Plaintiff,
undermning Plaintiff’s authority at work, and maki ng vul gar
coments to her. Additionally, Plaintiff specifically refers to
six incidents.?® Two of those incidents involved physical force,

t he choking incident and the door striking incident, and even

81) Dr. Roberts calling Plaintiff the “col dest wonman”;
2) Dr. Roberts making the face of a virgin coment; 3) Dr.
Roberts’ ex-wife reference; 4) Dr. Roberts piss on the wall
comment regarding M. Gaines; 5) Dr. Roberts toasting his ability
to fire Plaintiff; and 6) the choking incident after the
termnation of Plaintiff’s enpl oynment.
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nmere threats of physical force can be an inportant factor in

determning severity.® See Bishop v. National R R Passenger

Corp., 66 F. Supp.2d 650, 664 (E.D. Pa. 1999). After review ng
Plaintiff’s allegations in their totality, the Court cannot say
that Defendants did not subject Plaintiff to an objectively
hostil e or abusive work environnment as a matter of |aw
Simlarly, the Court finds Defendants’ argunent that
the all eged conduct would not detrinentally affect a reasonabl e
person of the sane sex in Plaintiff’s position unpersuasive. To
support its argunent, Defendants argue that Plaintiff cannot
denonstrate that the conduct at issue was “severe and pervasive

enough to affect her psychol ogical well being.” (Defendants’

Menor andum of Law in Support of [Their] ©Mtion for Summary

Judgnent at 24). However, in so arguing, Defendants invite this
Court to err.
| ndeed, the Suprene Court has held that “[s]uch an

inquiry may needl essly focus the factfinder’s attention on

*“[Q ffensive conduct is not necessarily required to
i ncl ude sexual overtones in every instance ... to detrinentally
affect a femal e enployee.” Andrews, 895 F.2d at 1485. Thus, a
court “may not properly discount that part of the total scenario
t hat does not include an explicit sexual conponent.” Harley v.
McCoach, 928 F. Supp. 533, 540 (E.D.Pa. 1996).

Al t hough the choking incident occurred after
Plaintiff’s enploynent was termnated, it only occurred one day
| ater, and drawing all reasonable inferences in the |ight nost
favorable to Plaintiff, one could infer that the choking incident
was highly reflective of Plaintiff’s hostile enpl oynent
condi ti ons.
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concrete psychological harm an elenent Title VII does not
require. Harris, 510 U.S. at 22 (finding that the district court
erred in relying on whether the conduct “seriously affect]ed]
plaintiff’s psychol ogical well-being” or led her to “suffe[r]
injury”). Instead, the Suprene Court holds that harassing
conduct is actionable where the work “environnment woul d
reasonably be perceived, and is perceived, as hostile or

abusive.” |d.; see also Andrews 895 F.2d at 1485 (the district

court “should look at all of the incidents to see if they produce
a work environnent hostile and of fensive to wonen of reasonable
sensibilities”). As the Court explained above, when | ooking at
Plaintiff’s allegations in their totality, Defendants have fail ed
to denonstrate, and the Court cannot conclude, that Plaintiff’s
wor k environnment was not hostile and offensive to the reasonable
woman. Thus, while plaintiffs case is not a strong one, the
Court wll not grant summary judgnent in favor of the Defendants
on Plaintiff’s claimof sexual harassnent.

C. Al |l egations of Racial Discrimnation and
Retal i ation

Al though Plaintiff’s Anmended Conpl ai nt all eges Walter
Wal es characteri zed her sexual harassnent clains as a “bl ack
thing”, at her deposition, Plaintiff conceded that M. Wales did

not say that. (Roberts’ Deposition, at 238). Thus, the Court

will not consider that claim and will only consider Plaintiff’'s

claimthat M. Wales treated her clains differently than he
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treated white wonen’s cl ains of sexual harassnent. Upon
consideration of that claim the Court finds that issues of
material fact preclude sunmmary judgnment on Plaintiff’s racial
discrimnation claim For exanple, Defendants question the
credibility of Plaintiff’s claimthat M. Wales treated white
wonen differently, specifically a white woman naned Susan. °
Li kew se, whether Plaintiff was entitled to a transfer remains a
guestion of fact.?

Finally, Defendants do not argue that the Court should
grant summary judgnent against Plaintiff’s claimthat Dr.
Roberts, Allen Geen, and WIlliam Holland “agreed to term nate

plaintiff on the contrived grounds of poor work perfornmance.

(Anrended Conplaint at § 42(a)). Thus, the Court will not dismss

that claimeither.

Nei t her party further identifies this “Susan”, but in
her deposition, Plaintiff explains that she was a | ecturer at the
University in the Fine Arts Program who suffered from sexua
har assnent .

1Al t hough Def endants contend that Plaintiff concedes
she was ineligible for a transfer, Defendants fail to point to
such a concession in the record. Mreover, the Court is
unconvi nced that “close scrutiny of Plaintiff’s allegations
reveal [s] that she believes the adverse enpl oynent action taken
agai nst her was University of Pennsylvania' s failure to transfer
her to an different unidentified departnment.” (Defendants’
Menorandum of Law in Support of [Their] Mtion for Summary

Judgnent at 26).
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For the foregoing reasons the Court wll deny
Def endants’ Mdtion for Summary Judgnent. An appropriate O der

will foll ow.

Cl arence C. Newconer, S.J.
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