N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHELLE ALI FANO : CIVIL ACTI ON
vs. : NO. 01- CV- 1825

MERCK & CO., INC. and
THOVAS D. MCQUARRI E

VEMORANDUM AND ORDER

JOYNER, J. Decenber , 2001

This case has been brought before the court on notion of the
def endants to dismss for failure to state a clai mupon which relief
can be granted. Having now carefully reviewed the record produced
by the parties and for the reasons set forth bel ow, the notion shal
be granted in part and denied in part and Plaintiff’s claim under
the Famly Medical Leave Act, 29 U S C 82601, et. seq. is
di sm ssed.

Fact ual Backagr ound

Plaintiff was enpl oyed by Defendants as a security investigator
begi nni ng on January 5, 1998. The job required her to spend a | arge
percent age of her tine traveling throughout the northeastern part of
the United States. In early 1999, Plaintiff becane seriously il
with what was | ater diagnosed as fibronyalgia and chronic fatigue
syndr one. Her synptons included chronic fatigue, body aches and

pai ns, headaches, nausea, pal pi tati ons, | i ght headedness and



insomia. Plaintiff began a nedical disability | eave of absence in
| ate June 1999.

Around m d- Septenber 1999, Plaintiff infornmed the Defendants
that she could return to work with the followng restrictions: (1)
she could not work nore than eight hours a day; and (2) she could
not travel for work except for travel to and from the office.
Thr oughout Sept enber, Cct ober, Novenber and Decenber 1999, Plaintiff
asked Defendants, at |east once a week, when she could return to
wor k. During these conversations, Defendants replied that they were
attenpting to find a suitable position for her. Plaintiff applied
for several other positions within the conpany, but w thout success.
In Decenber 1999, Defendants offered Plaintiff a security
i nvestigator position in Los Angeles, California, but Plaintiff
declined the offer because it did not accommopdate her nedical
restrictions. The Defendants stopped paying her a salary as of
January 2000, but kept her under their enploy to give her tine to
apply for other positions within the conpany. When she did not
return to her security investigator position, Defendants deened her
t o have abandoned her job and term nated her enpl oynent on July 28,
2000.

St andards Governing Rule 12(b)(6) Mbdtions

A nmotion to dism ss should not be granted unless it “appears

beyond doubt that the plaintiff can prove no set of facts in



support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S 41, 45-46, 78 S. C. 99, 101-102, 2 L. Ed. 2d
80 (1957). In deciding a notion to dism ss, the court nust accept
as true all of the matters pleaded and all reasonable inferences
that can be drawn from them construing themin the |ight nost

favorable to the non-noving party. Markowitz v. Northeast Land

Co., 906 F.2d 100, 103 (3rd Cir. 1990). The court may consi der
“matters of public record, orders, exhibits attached to the
Conpl aint and itens appearing in the record of the case.” Gshiver

v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1384 n.2 (3d

Gr. 1994).

Di scussi on

A. Count |I: Violation of the Famly Medical Leave Act.

Plaintiff clains that Defendants violated her rights under the
Fam |y Medical Leave Act (FMLA) pursuant to 29 U S.C 882601 -2654
when Defendants (1) failed to provide her with adequate notice of
her rights; (2) failed to provide her with adequate witten notice
explaining the specific expectations and obligations and the
consequences of a failure to neet these obligations; (3) discouraged
her from exercising her rights under the FMLA; (4) failed to engage
in the interactive process with her; (5) discrimnated agai nst her
on the basis of her serious health condition; (6) failed to provide

her with reasonabl e accommobdations; and (7) wongfully term nated



her because of her disability and her attenpt to exercise her rights
under the FMLA. Plaintiff further alleges that Defendants’ actions
and failure to conply wwth FMLA requirenents constitute a violation
of Section 2615(a)(1), which prohibits interference wth an
enpl oyee’ s exercise of her FMLA rights. 29 U S. C. 82615(a)(1).

Cenerally, the FMLA provides eligible enployees with the right
to take up to 12 work-weeks of |eave during a 12-nonth period for
a serious health condition. 29 U S.C 82612(a)(1)(D. At the end
of the | eave period, the enployee has the right to be restored to
her former position or an equivalent position. 29 US. C
8§2614(a)(1).

In Section 2615(a)(1l), the FMLA declares it “unlawful for any
enpl oyer tointerfere with, restrain, or deny the exercise of or the
attenpt to exercise, any right provided under this subchapter.” 29
US C 82615 (a)(1). Section 2615(a)(2) makes it unlawful “for any
enpl oyer to discharge or in any other manner discrim nate agai nst
any individual for opposing any practice made unlawful by this
subchapter.” 29 U. S.C 82615(a)(2). The federal regulations
interpret section 2615(a)(2) as providing a cause of action for
enpl oyees who have been discrimnated against in retaliation for

taking FMLA | eave. See, 29 C F. R 8825.220(c).

Courts have refused to recognize avalid claimfor interference

in the absence of any injury. Voorhees v. Tine Warner Cable Nat’|




Div., 1999 U S Dst. LEXIS 13227 (E.D. Pa. 1999); Fry v. First

Fidelity Bancorp., 1996 U.S. Dist. LEXIS 875 (E.D. Pa. 1996). See

Al so: G ahamyv. State FarmMitual I nsurance Co., 193 F. 3d 1274 (11th

Cr. 1999); LaCoparra v. Perganent Hone Centers, Inc., 982 F. Supp.

213 (S.D.N. Y. 1997). In order for Plaintiff to state a cause of
action for interference wwth her FMLA rights, she nmust claimthat
the all eged i nterference caused her to forfeit her FMLA protections.

See: Voorhees at *12; Graham supra.

In this case, Plaintiff’s Conplaint does not allege that the
Def endants denied her entitlenment to | eave nor does it all ege that
Defendants failed to restore her to her previous position. Thus,
she has not successfully alleged any forfeiture of her FMLA ri ghts.
Since the Plaintiff has failed to allege any FMLA viol ations, the
court finds that her claimregarding Defendants’ interference wth
her FMLA rights do not state a claim upon which relief can be

gr ant ed.

Plaintiff also alleges that the Defendants discrim nated
agai nst her on the basis of her serious health condition, failed to
provide her wth reasonable accomobdations, and wongfully
term nat ed her because of her disability and her attenpt to exercise
her rights under the FMA Def endants seek to dismss these
al | egati ons on the grounds that under the FMLA, an enpl oyer is under

no obligation to provide reasonabl e accommbdati on to an enpl oyee



returning frommnedical disability | eave. W agree.

Unli ke the Anericans wwth Disabilities Act (ADA), the FMLA does
not require an enployer to reasonably accommpbdate an enpl oyee’s
serious health condition. See: 29 C.F.R 8825.702(a) and 29 C. F. R
8825.214(b). The regul ations also make clear that if the enployee
is unable to performan essential function of the position because
of a physical or nental condition, including the continuation of a
serious health condition, the enployee has no right to restoration
to another position wunder the FM.A 29 C F.R 8825 214(b).
Accordingly, since Plaintiff could not return to work and perform
her job, term nating her enpl oynent did not anount to any viol ation
of the Plaintiff’s FMLArights and she has therefore failed to state

a cogni zabl e cause of action under the FMLA on this basis.

The court shall also grant the notion to dismss with respect
to the allegations that Defendants violated the FM.A when they
di scrim nated agai nst and wongfully termnated Plaintiff as it is
clear fromthe face of Plaintiff’s conplaint that she has failed to

establish a prima facie case with respect to these cl ai ns.

In the Third Grcuit, clains brought under Section 2615(a)(2)
of the FMLA are anal yzed according to the McDonnel |l Dougl as burden-

shifting framework. MDonnell Douglas Corp. v. Green, 411 U. S. 792,

802 n.13, 93 S. Ct. 817, 36 L. Ed. 2d 668 (1973)); Churchill v. Star

Enterprises, 183 F.3d 184 (3d Cir. 1999); Cohen v. Pitcairn Trust




Co., 2001 U.S. Dist. LEXIS 10876 (E.D. Pa. 2001); Baltuskonis v. US

A rways, 60 F. Supp. 2d 445, at 448 (E.D. Pa. 1999); Voorhees v. Tine

Warner Cable Nat’'|l Div., 1999 U S Dist. LEXIS 13227 (E. D. Pa.

1999); Holnes v. Pizza Hut of Anerica., 1997 U.S. Dist. LEXIS 13787

(E.D.Pa. 1998). Wthin this franmework, a plaintiff nust showthat:
(1) she is protected under the FMLA; (2) she suffered an adverse
enpl oynent action; and (3) that a causal connection exists between
t he adverse enpl oynent action and the plaintiff' s exercise of her

rights under the FMLA. Baltuskonis v. US Airways, 60 F. Supp. 2d

445, at 448.

Plaintiff has not net the first requirenment. Because Plaintiff
was not qualified for her job at the tinme of her term nation, she
has not shown that she suffered an adverse enpl oynent action. dark

v. CGermantown, 2001 U. S. Dist. LEXIS 1221 (E.D. Pa. 2001) (stating

that as part of prima facie case, Plaintiff nust show she was
qualified for her position at the tinme of the adverse enpl oynent

action; Hodgens v. General Dynamcs Corp., 144 F.3d 151 (1st Cr

1998) (stating sane); 29 C.F.R 8825.214(b) (stating that if “the
enpl oyee i s unable to performan essential function of the position
because of a physical or nental condition, including the
continuation of a serious health condition, the enployee has no

right to restoration to another position under the FMLA ")

Plaintiff availed herself of her |eave rights and upon



returning to work, informed her enployer of the followng
restrictions: (1) an eight hour work day and (2) no travel with the
exception of the trips to and fromwork. Since she was unable to
fulfill an essential function of her job, that 1is, traveling
t hroughout the northeastern United States, and was thus not
qualified for her position, she did not suffer an adverse enpl oynent
action under the FMLA. Accordingly, the court grants the notion to
dismss with respect to the clains of discrimnation and w ongf ul

termnation and di sm sses Count | of the conplaint inits entirety.

B. Counts Il & 1Ill: Violations of the Anmericans wth

Disabilities Act (ADA) and the Pennsylvania Human Rel ati ons Act

PHRA.

Plaintiff next alleges that Defendants violated her rights
under the Anericans with Disabilities Act, 42 U S C 812101, et.
seq. (ADA) and the Pennsylvania Human Rel ati ons Act, 43 P.S. 8951,
et. seq. (PHRA) when it discrimnated against her based on her
disability, retaliated against her, and term nated her enpl oynent.
It is well-established that the Pennsylvani a courts have i nterpreted

t he PHRA using the sanme | egal standards of the ADA. Kelly v. Drexel

University, 94 F.3d 102 (3d Gr. 1996); Gonez v. Allegheny Health

Servs., Inc., 71 F.3d 1079, 1083-84 (3d G r. 1995); See Al so, Fehr

v. MlLean Packaging Corp., 860 F. Supp. 198, 200 (E.D. Pa. 1994).

(stating the PHRA definition of "handicap or disability" is co-



extensive with the definition of "disability" under the ADA).

To establish a prima faci e case of di scrimnation under the ADA
and PHRA, a plaintiff nust showthat: (1) she is disabled within the
meani ng of the law, (2) she is otherwise qualified to performthe
essential functions of the job, with or wthout a reasonable
accommodation; and (3) she has suffered an otherw se adverse

enpl oynent decision as a result of the discrimnation. See, Deane

v. Pocono Med. Ctr., 142 F. 3d 138, 142 (3d Cr. 1998) (en banc);

Gaul v. Lucent Technologies, Inc., 134 F. 3d 576, 580 (3d Gr.
1998) . Def endants seek to dismss Counts Il and IlIl on the sole
basis that Plaintiff has failed to neet the first prong because she

is not disabled within the neaning of the ADA

The ADA defines “disability” as “a physical or nental

i npai rment that substantially limts one or nore mpjor life

activities of the individual.”' 42 U S.C. §12102(2). To bring a

! The Code of Federal Regulations further clarifies this definition. It
defines a “physical inmpairnment” as “any physiol ogi cal disorder, or condition .
affecting one or nore of the following body systens: neurol ogical
muscul oskel etal ; special sense organs; respiratory, including speech organs;
cardi ovascul ar; reproductive, digestive, genito-urinary; hemc and |ynphatic;

skin; and endocrine.” 29 CF.R 81630.2(h)(1).

The Code al so defines “major life activities” as “functions such as
caring for oneself, perform ng manual tasks, wal king, seeing, hearing,
speaki ng, breathing, |earning, and working.” 29 CF.R 81630.2(i).

The Code defines “substantially limts” to nean “(i) unable to performa
major life activity that the average person in the general population can
perform or (ii) significantly restricted as to the conditions, manner or
duration under which an individual can performa particular major life
activity as conpared to the condition, manner, or duration under which the
average person in the general population can performthe sanme mgjor life



claimunder the ADA and PHRA, Plaintiff nust allege that she has
“a physical or nental inpairnment that substantially [imts one or
nmore major life activities of the individual.” According to
Def endants, Plaintiff is not disabled because the only inpairnent
fromwhich she suffers is her inability to work | onger than eight
hours per day and to travel for work. They argue that because these
limtations do not substantially limt any major life activity, she

is not disabled within the neaning of the ADA and PHRA.

Wil e the court finds that Defendants’ readi ng of the statutory
requi renents of the ADA is sound, we disagree with their readi ng of
the Conplaint. The Conplaint clearly states Plaintiff’'s disability
as fibronyal gi a and chronic fatigue syndrone. In addition, Exhibits
A and E, physicians’ letters to Defendants, witten on Cctober 5,
1999 and February 7, 2000 respectively, clearly explain that
Plaintiff’s condition is fibronyal gia and chronic fatigue syndrone
and that her resulting disability consists of nore than work-rel ated
restrictions. Mor eover, the Conpl ai nt suggests that Defendants
continually were aware of Plaintiff’s synptons. At the Defendants’
request, Plaintiff, from June 22, 1999 through June 2000, sent a

“Physician’s Statenent” to the Defendants each nonth.

Thus, the issue in deciding whether to dism ss Counts Il and

activity.” 29 C.F.R §1630.2(j).

10



1l is whether her fibronyalgia and chronic fatigue syndrone, not
her work-related limtations, constitute a disability. Plaintiff
avers in her Conplaint that she is disabled wthin the neaning of
the ADA and, by standards governing 12(b)(6) notions, has pled
sufficient facts to support that assertion. Plaintiff has stated
that her physical inpairnment is fibronmyalgia and chronic fatigue
syndrone and that her synptons included, but were not limted to
“chronic fatigue, body aches and pains, headaches, nausea,
pal pi tati ons, |ightheadedness, and i nsomi a” (Plaintiff’s Conplaint
at 3). She also has alleged that her synptons “intensified to the
point that they were interfering with her major |ife functions,
i ncludi ng her work” (Plaintiff’s Conplaint at 3). Evaluated in the
light nost favorable to the Plaintiff, the Conplaint is sufficient
to satisfy the disability elenent of a clai munder the ADA and the

PHRA.

Because there is a set of facts under which the Plaintiff coul d
be granted relief under the ADA and PHRA, Defendants’ notion to

dismss Counts Il and Il is denied.

An order foll ows.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHELLE ALI FANO : ClVIL ACTI ON
VS.
MERCK & CO., INC. and
THOMAS D. MCQUARRI E : NO 01- Cv-1825
ORDER
AND NOW this day of Decenber, 2001, upon

consideration of Defendants’ Mdtion to Dismss Plaintiff’'s
Conplaint, Plaintiff’s Answer thereto and Defendant’s Reply Bri ef,
it is hereby ORDERED t hat Defendants’ Motion is GRANTED I N PART and
DENIED I N PART and Count | of Plaintiff’s Conplaint is DI SM SSED

W th prejudice.

BY THE COURT:

J. CURTIS JOYNER, J.
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