IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: UN SYS CORPORATI ON : ClVIL ACTION
SECURI TI ES LI Tl GATI ON :
NO. 99-5333
MEMORANDUM
Newconer, S.J. Decenber , 2001

Currently, pending before the Court is plaintiffs’
Motion for Final Approval of Settlenment and Award of Attorney’s
Fees and Rei nbursenent of Expenses.

l. BACKGROUND

This is a securities class action brought on behalf of
all purchasers of the common stock of Unisys Corporation
(“Uni sys”) between May 4, 1999 through October 14, 1999, who
al | egedly sustai ned danage as a result of those purchases.

Def endant Uni sys, a provider of information technol ogy
to governnental and commercial custoners, is a Del anware
Corporation with its principal executive offices in Blue Bell,
Pennsyl vani a. Defendant Larry Wi nbach has been President, Chief
Executive O ficer and Chairman of Unisys since Septenber 1997.

Def endant Jack MHal e has been Vice President in charge
of Investor Relations at Unisys since 1987 and has held sinilar
positions since 1986. Anmpong his duties, M. MHale interprets
what drives value in the conpany for senior managenent and the

Board of Directors, and how that can be conmmunicated to the
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i nvestment community to maxi m ze sharehol der val ue.

Finally, defendant Gerald Gagliardi was Executive Vice
Presi dent of d obal Custoner Services of Unisys from 1996 until
Cct ober 14, 1999 when Uni sys announced that he was |eaving the
conpany at the tine of corporate reorganization

Plaintiffs allege that between May 4, 1999 and Cct ober
14, 1999, the defendants di ssem nated know ngly fal se and
m sl eadi ng statenents about long termcontracts with British
Tel ecomrmuni cations (“BT”) and the United States governnent in
viol ation of section 10(b) of Securities Exchange Act of 1934, 15

US.C. 8 78/ (b), rule 10(b)-5, 17 CF.R 8 240.10b-5, and

section 20(a) of the Securities Exchange Act of 1934, 15 U.S.C. 8§

78t (a). These statenents were nmade in two separate press

rel eases issued on May 4, 1999, at the Conpany’ s annual neeting
with stock analysts held on the sane day, and a July 15, 1999
press release (the “statenents”).

On Cctober 10, 2001, this Court entered an Order
prelimnarily approving the settlenent, and directing that a
hearing be held on Decenber 5, 2001 to determ ne the fairness,
reasonabl eness, and adequacy of the proposed settlenent. Under
the terns of the proposed settlenent, defendants have agreed to
pay $5, 750,000 in cash, plus interest, to the d ass.
Additionally, plaintiffs’ counsel petition the court for an award

33% of the settlenment fund, and for expenses.



Begi nning on Cctober 19, 2001, and pursuant to this
Court’s Cctober 10, 2001 Order, Notice was mailed to the C ass.
That Notice contained: 1) the October 19, 2001 Order; 2) Notice
of Pendency; 3) Settlenent of Cass Action; 4) Proof of Caim
and 5) Release Form Additionally, a Sunmary Notice of Pendency
and Settlenent of C ass Action was published in the national

edition of the Wall Street Journal on Novenber 1, 2001. No cl ass

menber objected to the Settlenent, and three cl ass nenbers have
el ected to opt-out of the settlenent.

On Decenber 5, 2001 the Court held a hearing
concerni ng the proposed settlenent, and paynent of attorney’s
fees and costs. The Court has reviewed the parties’ extensive
written subm ssions, and in light of those subm ssions, and the
Decenber 5, 2001 hearing, the Court turns to the instant notion.

1. Dl SCUSSI ON

Under Federal Rule of G vil Procedure Rule 23(e), the
District Court acts as a fiduciary guarding the rights of absent
cl ass nenbers and nust determne that the proffered settlenent is

“fair, reasonable, and adequate.” |In re Cendant Corp.

Litigation, 264 F.3d 201, 231 (3d Gr. 2001).

The deci sion of whether to approve a proposed
settlement is left to the sound discretion of the Court. Grsh
v. Jepson, 521 F.2d 153, 157 (3d G r. 1975). However, the Third

Circuit has set forth nine factors to guide district courts when



t hey consi der proposed class action settlenents: 1) the

conpl exity, expense and likely duration of the litigation; 2) the
reaction of the class to the settlenent; 3) the stage of the
proceedi ngs and the amount of discovery conpleted; 4) the risks
of establishing liability; 5) the risks of establishing danages;
6) the risks of maintaining the class action through trial; 7)
the ability of the defendants to withstand a greater judgnent; 8)
the range of reasonabl eness of the settlenent fund in |ight of

t he best possible recovery; and 9) the range of reasonabl eness of
the settlenent fund in light of all the attendant risks of
litigation. Grsh, 521 F.2d at 157.

Upon a review of the parties subm ssions, and counsel’s
statenents during the Decenber 5, 2001 hearing, the Court is
satisfied that the Grsh factors nentioned above wei gh heavily in
favor of approving the settlenent and that the settlenent is
fair, reasonable, and adequate. As the Court already noted in
open court, the Grsh factors have been satisfied here, and the
Court will not discuss each factor in this opinion.

Neverthel ess, the Court will highlight a few factors that weigh
heavily in favor of settlenent.

First, the Court notes the substantial risks the C ass
may have faced establishing damages. The parties agree that it
woul d have been difficult to prove what portion, if any, of the

drop in Unisys’ stock price at the close of the class period was



attributable to the allegedly m sl eading statenents. |[|ndeed, as
plaintiffs counsel conceded during the Decenber 5, 2001 heari ng,
sonetinme near the end of the class period, Unisys announced a
maj or reorgani zati on which likely also had a negative inpact on
Uni sys’ stock price. Thus, plaintiffs would have encountered
difficulty attributing danages to the m sl eadi ng statenents that
are the subject of plaintiffs’ Conplaint.

Additionally, the plaintiffs faced significant risk
establishing liability. For exanple, defendants vigorously
di sputed whether the statenents at issue were msleading. Wile
plaintiffs contended that the statenents announced that Unisys
woul d generate huge revenue in the near future, defendants argue
that their statenments contained no such prom se. Defendants
contend that their announcenents di scussed potential revenues to
be generated over a period of years, and in the case of one
subj ect contract, over a ten year period. However, this is only
one of many hotly contested issues surrounding liability, and the
Court is convinced that the C ass nmay have had difficulty proving
liability.

The Court al so recognizes that this case is conplex as
trial of this action would have been a | engthy, expensive affair,
and the parties have indicated that an appeal would likely
follow. This settlenment provides an i mmedi ate and certain

benefit to the class whereas trial may deny the O ass any



recovery or at |east deny the Cl ass recovery for many years.

Finally, the Court notes that there are over 68, 000
menbers of the Class. No nenber of the Class has objected to the
settlenment, and only three nenbers have el ected to opt out.

Thus, the reaction of the C ass weighs heavily in favor of
approving the settlenent, and the Court will approve the
settl enent.

Next, the Court will determ ne whether it will approve
cl ass counsels’ petition for fees and rei nbursenent of expenses.
This case is a “comon fund” case as cl ass counsel requests that
its attorneys’ fees and the clients’ award cone fromthe sane
source, and the requested fees are based on a percentage anount

of the clients’ settlenment award. Qunter v. Ri dgewood Eneragy

Corp., F.3d 190, 194 n. 1 (3d Gr. 2000). The Suprene Court has
| ong recogni zed that a litigant or a | awyer who recovers a conmmon
fund for the benefit of persons other than hinself or his client
is entitled to a reasonable attorney’'s fee fromthe fund as a

whol e. See Boeing Co. v. Van Genert, 444 U. S. 472, 478 (1980);

MIls v. Electric Auto-Lite Co., 396 U S. 375, 393 (1970);

Sprague v. Ticonic National Bank, 307 U S. 161 (1939); Trustees

V. Geenough, 105 U. S. 527, 536 (1882). Further, the percentage

of recovery nethod is generally favored in cases involving a

conmon f und. In re Prudential Ins. Co. of Anerica Sales




Practices Litigation, 148 F.3d 283, 333 (3d Cir. 1998).1
Accordingly, the Court will award attorney’ s fees using
t he percentage of recovery approach. Under this approach,
district courts should consider several factors in setting a fee
award. These factors include: (1) the size of the fund created
and the nunber of persons benefitted; (2) the presence or absence
of substantial objections by nenbers of the class to the
settlenent terns and/or fees requested by counsel; (3) the skil
and efficiency of the attorneys involved; (4) the conplexity and
duration of the litigation; (5) the risk of nonpaynent; (6) the
anount of tine devoted to the case by plaintiffs’ counsel; and

(7) the awards in simlar cases. Qunter v. R dgewood Enerqgy

Corp., 223 F.3d 190, 195 n.1 (3d Gr. 2000).

Application of these factors to this case indicate that

The percentage of recovery nethod is one of two basic
met hods for calculating attorney’'s fees; the other is the
| odestar nethod. In re Prudential Ins. Co. of Arerica Sales
Practices Litigation, 148 F.3d at 333. However, the | odestar
nmethod is nore common in statutory fee-shifting cases, and is
“designed to reward counsel for undertaking socially beneficial
l[itigation in cases where the expected relief has a small enough
nmonet ary val ue that a percentage-of-recovery nethod woul d provide
i nadequat e conpensation.” 1d. (quoting In re General Mtors
Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768,
821 (3d Gir. 1995). On the other hand, the percentage of the
recovery nethod is designed to “allow courts to award fees from
the fund ‘in a manner that rewards counsel for success and
penalizes it for failure.”” |1d. Here, under the |odestar mnethod
of cal cul ation, counsels’ fees could easily be 30% hi gher than
their request under the percentage of recovery nethod.
(Menorandum of Law in Support of Class Counsels’ Joint Petition
for Fees and Rei mbursenent of Expenses, at 21-23).
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the 33% fee sought by plaintiffs’ counsel is fair and reasonabl e.
| ndeed, there are no objections to the proposed settlenent or to
the proposed fees requested by counsel. Further, counsel has
conducted this litigation with skill, professionalism and
extraordinary efficiency. Plaintiffs’ counsel received, reviewed
and anal yzed over one mllion pages of Unisys’ docunents, briefed
and successfully argued agai nst a substantial Mtion to Dismss
and several discovery notions. Additionally, plaintiffs co-I|ead
counsel proposed and entered into a nediation of this case
through a private nediator. Counsel prepared an extensive brief
in support of their position, and negotiated the proposed
settlenment the Court now considers. Had the nediation fail ed,
plaintiffs’ counsel would have had to prepare this case for
trial, a situation that would have greatly increased the expenses
for the Cass, and |likely del ayed or jeopardi zed any recovery.

As discussed earlier, this case was conplex, and the
ri sk of non-paynent was substantial. |ndeed, plaintiffs’ counsel
faced serious difficulties proving liability and damages.
Moreover, plaintiffs’ counsel have spent over 8,700 hours on this
litigation. Finally, awards in simlar cases justify a 33% award

here. E.q., Inre Safety Conmponents, Inc. Securities Litigation,

166 F. Supp.2d 72, 102 (D.N.J. 2001) (approving request of 33 1/3

of a $4.5 mllion settlenent); Neuberger v. Shapiro, 110 F

Supp. 2d 373, 386 (E.D.Pa. 2000) (approving 33 1/3%of a



$4, 325,000 settlenent fund); see also In re: Tel-Save Securities

Litigation, No. 98-3145 (E.D.Pa., Nov. 9, 2001) (Buckwalter, J.)

(approving fee request of 33 1/3 of a $5, 750, 000 cash
settlenent). Here, this Court finds no basis to reduce the
requested fee award, and finds that the 33% fee sought by
plaintiffs’ counsel is fair and reasonabl e.

Finally, the Court finds that plaintiffs’ counsel is
entitled to rei nbursenent of expenses. “Counsel for a class
action is entitled to rei nbursenent of expenses that were
adequat el y docunented and reasonably and appropriately incurred

in the prosecution of the class action.” |In re Safety

Conponents, Inc. Securities Litigation, 166 F. Supp.2d at 108

(citing Abrans v. Lightlier, Inc., 50 F.3d 1204, 1225 (3d Gr.

1995)).

Here, plaintiffs’ counsel seek $572,676.56 in expenses.
The Court has reviewed the Conpendi um of Supporting Affidavits,
and ot her supporting evidence, and finds that the expenses
requested by plaintiffs’ counsel were adequately docunented,
reasonabl e and appropriately incurred in the litigation of this
matter. Anong other things, plaintiffs’ counsel seeks
rei mbursenent for photocopying, tel ephone and fax, conputer
assisted | egal research, postage, professional fees, travel,
commercial copying and filing fees. A substantial portion of

plaintiffs’ counsel’s expenses relate to fees paid to experts who



assisted with the retrieval of electronic docunents from Unisys’
conputer system Other courts have held that photocopying
expenses, tel ephone and fax charges, and postage, nessenger and
express mail service charges are reasonably incurred in
connection with the prosecution of a large litigation. E.g., In

re Safety Conponents, Inc. Securities Litigation, 166 F. Supp.2d

at 108; Abrans, 50 F.3d at 1225; In re Residential Doors

Antitrust Litig., No. 96-2125, 1998 W. 151804, at *2 (E.D. Pa.

April 2, 1998). Simlarly, wtness fees and the costs associ at ed
W th expert witnesses and consultants are often deened incidental

to litigation. 1n re Safety Conponents, Inc. Securities

Litigation, 166 F. Supp.2d at 108; Cullen v. Witnman Medi cal

Corp., 197 F.R D. 136, 151 (E.D.Pa. 2000). Likew se,
conput er-assi sted | egal research has been found incidental, if
not essential, to successful prosecution of a litigation. 1n re

Safety Conponents, Inc. Securities Litigation, 166 F. Supp.2d at

108; Cullen v. VWhitman Medical Corp., 197 F.R D. 136, 151

(E.D.Pa. 2000); In re Residential Doors, 1998 W. 151804, at 11

The Court further notes that no nenber of the class
objected to the expense reinbursenent sought by plaintiffs’
counsel, and the request for reinbursenent of expenses wll be
approved.

An appropriate Order foll ows.
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Cl arence C. Newconer,

S.J.



