IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANCEL SLI GH . aVIL ACTI ON
V.

FRI SKI ES PETCARE CO., INC., et al. : NO 00-5559

VEMORANDUM AND ORDER

HUTTON, J. Decenber 3, 2001

Presently before the Court is the Plaintiffs' Petition for
Leave to Conpromse Mnor's Action (Docket No. 17). For the
foll owi ng reasons the Petition is DEN ED wi thout prejudice. The
Plaintiff nmay renew the petition in accordance wth this
menor andum

. DI SCUSSI ON

Pennsylvania Rule of Gvil Procedure 2039 allows a
conprom se of a mnor's action only upon approval of the court.
The purpose of Rule 2039 is to protect the interests of the

mnor. WIson v. Bensalem Township. Sch. Dist., 27 Pa.Cnth.

609, 367 A.2d 397, 398 (1976). Thus, in review ng the settlenent
agreenent, the court nust hold that the best interests of the
child are paranount and of controlling inportance.

The petition nust provide the «court wth sufficient
information on which to base its determ nation. To assure that

the child s interests are protected, the "petition should include



all relevant facts and the reasons why the guardian of the m nor
believes that a settlenment is desirable and in the mnor's best
interest to discontinue, conpronmi se, or settle the action.” Klein

v. Cissone, 297 Pa.Super. 207, 443 A 2d 799, 802 (Pa.Super.Ct

1982). "Relevant facts" include evidence of the need for future
medi cal care and future expenses, description of the mnor's
current physical and nmental condition, and evidence of the extent

and duration of the injuries. Roghanchi v. Rorick, 1991 W. 275626

at *3 (E.D.Pa. Dec. 23, 1991).
The court nmust then independently evaluate the settlenent.
Wiile "the parties and counsel are typically in the best position

to evaluate the settlement ... [and] ... their judgnents are

entitled to considerable weight," Chanbers v. Hiller, 1988 W

130679 at *2 (E.D.Pa. Dec. 2, 1988) (citing Sherin v. Gould, 679

F. Supp. 473, 475 (E. D Pa. 1987)), the court nust determ ne
i ndependently whether the settlenent anmount represents a fair
value for the lawsuit. "The court nust be prepared to substitute
its judgnent in the best interest of the mnor for that of the
plaintiff's counsel, the guardian, or even the mnor hinself."
Roghanchi, 1991 W 275626 at *2.

In reviewing this proposed conprom se settlenment this Court
nmust determine, in light of the strength of the Plaintiff's case,

whet her the settlenment anount represents a fair value for the



|awsuit. The Court should 1look, inter alia, to the proof
avai l able and the causation elenents to determne this value.
Moreover, the Plaintiff's counsel should be questioned regarding
the appropriateness of the settlenment offered to determ ne the
nmerits of the action. It is also inportant to establish a record
indicating that the court considered the extent and duration of
the injuries to the mnor. The goal in this phase is to
determ ne whether the Plaintiff is getting a fair deal from the
Def endants or settling for sone |esser anount. It is at this
stage that the Court nust |ook to the evidence of future expenses
to see whether there will be any need for future nedical care.
The Court mnust be prepared to substitute its judgnment in the best
interest of the mnor for that of the Plaintiff's counsel, the
guardi an, or even the m nor hinself.

In a separate analysis, the «court nust review the

di stribution. See Glnore v. Dondero, 399 Pa. Super. 599, 582

A.2d 1106 (Pa.Super.C. 1990). The court nust strike a bal ance
between being a "passive pro forma rubber stanp," id. at 1109,
and being too intrusive in its consideration of the fairness of
counsel 's fees. The court will consider a nunber of factors,
i ncl udi ng, anong ot her things, the amount of work perforned, the

ability of the client to pay for the services, and the anount of



noney or the value of the property in question. Roghanchi, 1991
W 275626 at *2.

These factors were considered in the Glnobre case. There
the Superior Court reviewed an order by the Court of Common Pl eas
of Chester County which reduced the anmount of counsel fees
payabl e out of the proceeds of a conpromse of a mnor's claim
The Superior Court |ooked to the standard of review which the
Chester County court had applied. The Chester County court
described its policy as foll ows:

Prelimnarily, we are m ndful that counsel have a right to
be conpensated for their services. But at the sanme tineg,
when that conpensati on beconmes so handsone as to constitute
a patent windfall for a |awer, to the unfair detrinent of
the mnor, discretion is best exercised by decreasing that
fee. Generally, this court is reluctant to poke its judicial
nose into contracts between clients and counsel, and even
with the situation involving the rights of a mnor, we are
reluctant to be too intrusive, too assertive. But under our
Rul e 2039 mandate, we have an affirmative duty to be nore
than a passive, pro forma rubber stanp. The line nust be
drawn sonmewhere .... the Board of Judges of this county has
consi dered the question, and we conclude that an appropriate
presunptive |odestar for such cases, for suit having been
filed, as at bar, should be 25% of the gross anount
obt ai ned.

Glnore, 582 A 2d at 1109 (quoting Edwards v. Downington Area

School District, 34 Ches.Co. Rep. 346 (1986)). The Superior Court

went on to note that the approach used by the Chester County
court indicates the seriousness wth which the court viewed its

responsi bilities under Rule 2039. |d.



This Court views its responsibilities towards the mnor,
Eric WIliam Porteous, just as seriously. In that regard the

Court finds the current petition deficient in three areas:

1. Reasonabl eness of the Settl enment Agreenment

Based on the information contained in the Petition, it does
not appear that the best interests of the mnor are being served
by the current settlenent agreenent. For exanple, the Court
notes that of the $97,500.00 total settlenment anmount, only
$52,739.06 has been earmarked for the mnor, who is the real
party in interest. Moreover, Section 2.2 of the settlenent
agreenent indicates that periodic annuity paynents to the m nor
wll not even begin until August 9, 2007, and the lunp sum wll
not be paid until August 9, 2014. This section does not even
include a provision for inflation. Mreover, Section 6.0 states
t hat the Defendant and the Insurer shall be the sole owner of the
annuity policy and shall have all rights of ownership. It is
apparent, therefore, that these terns create nothing nore than a
right for the mnor to sue in the future.

In contrast, Section 2.1 of the settlenment agreenent orders
that attorney’s fees in the anount of $29,6760.94 be paid
i medi ately, and that Angel Sligh, the mnor’s guardian, receive
i medi at e paynment of $12,500.00 for a non-existent claimat |aw

Moreover, the agreenent provides for an additional inmmediate
5



paynent to Angel Sligh in the amobunt of $2,500.00, which contains
a mere promse that it will be used for the benefit of the m nor.
This Court concludes, therefore, that the best interests of the

m nor are not protected by the current settlenent agreenent.

2. Statenent by Guardi an

The petition nmust include all relevant facts and the reasons
why the mnor’s guardian believes that settlenment is desirable.
Al t hough the guardian’s statenent makes a short and concl usory
statenment that the minor has resumed nost normal activities with
mnor limtations, there is no discussion of the need for future
nmedi cal care and future expenses, a detailed description of the
mnor’s nental and physical condition, or sufficient discussion
of the extent or duration of the injuries. This evidence is
necessary, as the Court will then have a fuller understandi ng of

the sufficiency and adequacy of the instant Petition.

3. Attorney's Fees

The Petitioner should set forth which County's local rules
govern the appropriate contingent fee in the mnor's case and
whet her the requested fee is reasonable in light of that rule.

Counsel may renew the petition when the petitioner is able
to address the Court's concerns. Rule 2039 places a serious

burden on the Court to protect the interests of the mnor today



and in the future. The current Petition does not allow the Court
to satisfy its stated concerns. The deficiencies do not permt
the Court to fulfill the responsibilities Rule 2039 places upon
the Court. Accordingly, the petition is DENIED with |eave to
renew.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGEL SLI GH . CVIL ACTI ON
V.
FRI SKI ES PETCARE CO., INC., et al. : NO 00-5559
ORDER
AND NOW this 3rd day of Decenber, 2001, upon

consideration of Plaintiff Angel Sligh’s Petition to Conprom se
Mnor’s Action, |IT IS HEREBY ORDERED that the Plaintiff’s
Petition is DENED wi thout prejudice with leave to renew in

accordance with the Court’s Menorandum of this date.

BY THE COURT:

HERBERT J. HUTTON, J.



