IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STRAI GHT ARROW PRODUCTS : CIVIL ACTI ON
V.

CONVERSI ON CONCEPTS, | NC. ;

MA, I NC.; MANUFACTURERS

ASSORTMENTS; ALL THESE BRAND

NAMES, |INC., Individually and

trading as All These Brand :

Nanes; and HOMRD MARTI N : No. 01-221

MEMORANDUM

WALDVAN, J. Decenber 3, 2001

| nt r oducti on

This case arises out of a Sal es Agreenent and
subsequent Notice of Cancellation & Mitual Rel ease entered into
by the parties.

Plaintiff is a New Jersey corporation with its
princi pal place of business in Pennsylvania. |t nmanufactures
personal care products. |Its primary products are a shanpoo and a
hair conditioner for use on horses and by humans sol d under the
name "Mane 'n Tail." Defendants are interrelated conpani es
operated froma joint location in Wite Plains, New York and
their owner-president. They are engaged in direct marketing of
consuner products under the nane of Al These Brand Nanes
("ATBN") .

Plaintiff has asserted clainms for breach of contract,
fraudul ent m srepresentation, an accounting and ot her equitable

relief related to defendants' alleged resale in a prohibited



manner of products acquired fromplaintiff under the Sal es
Agreenent. Defendants have noved to dismss plaintiff’s action
on the grounds that it is subject to a binding general release
and covenant not to sue and otherwse fails to set forth

cogni zabl e cl ai ns.

Legal Standard

Dismssal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts
in support of the claimwhich would entitle himto relief. See

Conley v. G bson, 355 U. S. 41, 45-46 (1957); Robb v. Gty of

Phi | adel phia, 733 F.2d 286, 290 (3d G r. 1984). Such a notion

tests the legal sufficiency of a claimwhile accepting the

veracity of the claimant's allegations. See Markowitz v.

Nort heast Land Co., 906 F.2d 100, 103 (3d Cr. 1990); Sturmyv.

Cark, 835 F.2d 1009, 1011 (3d Cr. 1987); Wnterberg v. CNA Ins.

Co., 868 F. Supp. 713, 718 (E.D. Pa. 1994), aff'd, 72 F.3d 318
(3d Cr. 1995). A court may al so consider any docunent appended
to and referenced in the conplaint on which plaintiff's claimis

based. See Fed. R Civ. P. 10(c); In re Burlington Coat Factory

Securities Litigation, 114 F.3d 1426 (3d Cr. 1997); In re

West i nghouse Securities Litigation, 90 F.3d 696, 707 (3d Gr.

1996).* A conplaint may be dism ssed when the facts all eged and

! The Sal es Agreenent and Notice of Cancellation & Mitual
Rel ease are appended to and referenced in plaintiff's conplaint,
and indeed plaintiff seeks a declaration that the Release is void
and its clainms are thus viable.



t he reasonable inferences therefromare legally insufficient to

support the relief sought. See Pennsylvania ex rel. Zinmerman V.

PepsiCo., Inc., 836 F.2d 173, 179 (3d Cir. 1988).

Fact ual Backar ound

The pertinent facts as alleged by plaintiff are as
fol |l ow

Straight Arrow Products, Inc. ("SAPI") and Al These
Brand Nanmes ("ATBN') entered into a Sal es Agreenent on July 28,
1999 whereby SAPI agreed to sell and ATBN agreed to purchase
300, 000 units of Mane 'n Tail Shanpoo and 300, 000 units of Mane
‘n Tail Conditioner. The products were sold to ATBN for |ess
t han 50% of the | owest wholesale price charged to retail stores.?
The shanpoo and conditioner were to be shipped to ATBN in twel ve
equal nonthly shipnments from August 16, 1999 through July 17,
2000.

ATBN was to sell these itens for "consuner trial" as
part of an assortnent of househol d products manufactured by other
conpani es. The Sal es Agreenent prohibited distribution outside
of ATBN s sanple and marketing program

In early 1999, SAPI suspected that another corporation
with which SAPI had entered into a simlar marketing agreenent

m ght be diverting products to parties other than the intended

2 The shanmpoo and conditioner were sold to ATBN for $1.44
per unit or $17.28 for a case of twelve units. SAPI's "customary
national average retail price" of Mane 'n Tail is $83.88 per
case.



consuners in violation of the parties' sales agreenent.® Wile
involved in litigation with this corporation, SAPI "obtained

i nformati on suggesting that ATBN m ght al so be involved in
simlar inproper diversion activities regarding Mane 'n Tai
products. "

I n Novenber 1999 SAPI's vice-president of sales, Edward
Kl i ne, sought assurances fromthe president of ATBN, Howard
Martin, that ATBN was not involved in diversion. M. Mrtin
assured M. Kline that ATBN was not engaged in any type of
diversion. M. Martin also stated that nearly all units of the
product in ATBN s possession had been distributed and that the
remai ning units were allocated to marketing prograns directed to
consuners. *

On Decenber 14, 1999 SAPI and ATBN executed a "Notice
of Cancellation & Miutual Rel ease" by which "all agreenents
between the parties" were termnated and all clains relating in
any way to the now cancel |l ed agreenent were nutually rel eased.
The parties al so expressly agreed not to sue on any cl ai ns
arising out of the cancell ed agreenent.

At atinme identified by plaintiff only as "nore than

six nonths later," SAPI found twenty bottles of Mane 'n Tai

3 This agreement was with Sel ective Marketing, Inc. and was
entered into on Decenber 4, 1998.

* Pursuant to the Sal es Agreenent, SAPI had shipped to ATBN
50,016 units each of Mane 'n Tail shanmpoo and conditi oner.
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shanpoo and ni neteen bottles of conditioner previously sold to
ATBN on retail drug store shelves.?

Di scussi on

Plaintiff’s breach of contract claimis predicated on
ATBN s all eged sales of Mane 'n Tail to individuals outside of
its marketing program Plaintiff's fraud claimis based upon the
al l eged fal se assurances of M. Martin regardi ng ATBN s sal es
activities which SAPI states induced it to permt ATBN to
continue distributing Mane 'n Tail. SAPI also alleges it would
not have entered into the Rel ease but for these
m srepresentations.?®

Rel ease is an affirmati ve defense. See Fed. R Cv. P.
8(c). It is thus generally asserted by notion for judgnent on
t he pl eadings or summary judgnent. As plaintiff, however, has
i ncorporated the Release into the conplaint and set forth
all egations nmaking its invalidity a sine qua non for its other
clains, it is a matter properly addressed by the instant notion.

The court has before it the terns of the pertinent docunents and

> SAPI identified these as units sold to ATBN from a
manuf act urer product code on the bottles.

6 Def endants concl ude that Pennsylvani a | aw governs these
clainms and plaintiff does not contest the issue. It appears that
t he Sal es Agreenent and Rel ease were negotiated respectively in
bot h New York and Pennsyl vania, and the Sal es Agreenent was
performed respectively in these states. The Sal es Agreenent
contai ns a Pennsyl vania forum sel ection provision. The court
wi |l apply Pennsyl vania | aw.



plaintiff's factual allegations, presuned to be true, as to why
the Release is ineffective or void.

Plaintiff asserts that the Rel ease should not bar the
present suit because of a lack of identity between the parties
who signed the Sal es Agreenent and those who signed the Rel ease,
a lack of consideration and i nducenent of the Rel ease through
fraud.

Plaintiff argues that because the liability clause of
the Sal es Agreenent hol ds Conversion Concepts, Inc. |iable for
any nonetary damages to SAPI if Mane 'n Tail were sold in an
unaut hori zed way, Conversion Concepts is the true party to the
contract. Plaintiff then argues that ATBN and MA, Inc. were the
parties to the Rel ease and Conversi on Concepts thus was never
released fromany clains relating to the Sal es Agreenent.

If plaintiff really nmeans what it argues, that "the
Agreenent was entered into between [SAPI] on the one hand and
Conversion Concepts, Inc. trading as [ATBN] on the other," then
plaintiff has no viable claimfor breach of contract against the
ot her defendants as they would not have been bound by the
Agreenment. Yet, they were specifically nentioned in the Rel ease.
Al'l invoices regarding shipnents of Mane 'n Tail show the

products were sold to "All These Brand Nanmes, Inc." and shi pped
t o ATBN war ehouses. The Sal es Agreenent itself is on |letterhead

with the insignia of ATBN and Conversi on Concepts.



Plaintiff does not explain why it would enter an
agreenent to cancel a contract with entities which were not
parties to the contract. Plaintiff does not explain why if SAPI
and Conversion Concepts were the only true parties to the Sal es
Agreenent and the |atter was not discharged and rel eased under
the terns of the Cancell ation & Miutual Rel ease, all perfornmance
ceased upon execution of that docunent. Plaintiff also does not
explain why entities which were not parties to the Sal es
Agreenment woul d be rel eased fromall obligations and cl ai ns
relating to the Agreenent while the entity which was a party
woul d not be released. Plaintiff's argunent in this regard
defies reason. It is also inconsistent with its own pl eadi ngs.
Plaintiff alleges in its conplaint that it contracted with ATBN
and that the other defendants are interrel ated corporations
"conprising ATBN' and doi ng busi ness under the ATBN nane, and the
owner - presi dent of those corporations who operates themfromthe
same New Yor k busi ness address.

Plaintiff correctly notes that to apply a release to
parties not specifically nanmed, the terns of the rel ease nust

clearly extend to them See Crestar Mrtgage Corporation v.

Shapiro, 937 F. Supp. 453, 456 (E.D. Pa. 1996). The instant

Rel ease, however, clearly includes "each party and its
subsidiaries, divisions and corporate affiliates and their
respective directors, officers, enployees, servants, agents" in

the covenant not to initiate or naintain any |egal action



"relating to or in any way connected with" the cancell ed
agreenent. Plaintiff does not cogently explain how Conversion
Concepts trading as and in part "conprising"” ATBN coul d be the
one true party to the Sal es Agreenent but not covered by a
di scharge and release of ATBN. It also appears fromthe
pl eadi ngs that Conversion Concepts is at |east a corporate
affiliate of ATBN, and plaintiff acknow edges that such
affiliates are enconpassed by the covenant not to sue.

An agreenent nust be construed as a whole and the

various provisions read in context. See Wllians v. Metzler, 132

F.3d 937, 947 (3d Gr. 1997); Tuthill v. Tuthill, 763 A 2d 417,

419 (Pa. Super. 2000); Meeting House Lane, Ltd. v. Melso, 628

A 2d 854, 857-58 (Pa. Super. 1993), app. denied, 642 A 2d 486

(Pa. 1994). 1In so doing, a court nust adopt an interpretation
which is "nost reasonable” in view of the object of the

agreenent. Wenfield Honeowners Ass'n. v. DeYoung, 600 A 2d 960,

963 (Pa. Super. 1991). The release and covenant not to sue
cannot logically be divorced. It defies reason to suggest that
the parties would not intend to release fromliability on clains
an entity which could not sue or be sued on those cl ains.

Under Pennsylvania |law, a contract nust be supported by

consideration on both sides. See Peoples Mrtgage Co. v. Federal

Nat'| Mortgage Ass'n, 856 F. Supp. 910, 922 (E.D. Pa. 1994).

Consideration is sufficient when it confers some benefit upon the

prom sor or causes some detrinent to the prom see. See Eighth



North-Val, Inc. v. WlliamL. Parkinson, D.D.S., P.C. ., Pension

Trust, 773 A 2d 1248, 1253 (Pa. Super. 2001); Pyle v. Departnent

of Pub. Welfare, 730 A 2d 1046, 1050 n.5 (Pa. Commw. 1999).

Val i d consideration includes any act, forbearance or return

prom se, bargained for and given in exchange for the original

prom se. See Cardanone v. University of Pittsburgh, 384 A 2d
1228, 1232 n.6 (Pa. Super. 1978).
Plaintiff argues that the only consideration for the
Rel ease was payment of $144, 046.08 ATBN al ready owed SAPI for the
units of Mane 'n Tail which were shipped. It appears fromthe
face of the Rel ease, however, paynent of that noney is not the
only consideration. The Release provides that it is executed "in
consi deration of" paynent of the sum of $144,046.08 to plaintiff
by ATBN and the rel ease of comm tnents under the cancelled
Agreenent. The Rel ease expressly provides that each party is
di scharged fromall of their respective obligations, agreenents
and contracts. The nutual agreenent to cancel the parties'
respective obligations under the Sal es Agreenent was sufficient
consideration for the Rel ease. See Restatenent 2d, Contracts
8§ 283 ("[c]onsideration is provided by each party's discharge of
the duties of the other").
The third paragraph of the Rel ease reads:
“I'n consideration for this rel ease agreenent, each
party . . . hereby covenants and agrees that it wll
forever refrain frominstitut[ing], prosecuting,
mai ntai ning, or otherw se participating in any way in

any suit, action or proceedi ng agai nst the other party
or its parent or subsidiary conpanies, their past and
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present officers, enployees, servants, agents and their
receptive heirs, successors, admnistrators, and
assigns, concerning all present, past or future debts,
obl i gati ons, endorsenents, bonds, specialties,
controversies, disputes, suits, actions, cause of
action, trespasses, variances, judgnents, extents,
executions, damages, clains or demands, in law or in
equity, which either party ever had, now has or
hereafter can have, relating to or in any way connected
with the agreenents between the parties which are
canceled by this instrunent."

The parties' mutual releases also are valid consideration. See

General M1ls, Inc. v. Snavely, 199 A 2d 540, 543 (Pa. Super.

1964) (promse to forbear from prosecuting claimis sufficient

consi deration).

Plaintiff finally argues that the Release is void
because it was fraudulently induced into signing it.” Plaintiff
alleges it would not have signed the Release but for M. Martin's

fraudul ent m srepresention that ATBN had not engaged in diversion

"In a footnote in its brief, plaintiff suggests that the
fraudul ent m srepresentation may al so constitute fraud in the
execution because they "presented a false picture that no
significant diversion could take place in the future since little
inventory remained in ATBN s possession” and "caused the om ssion
of any | anguage concerning diversion by falsely presenting
diversion as a noot issue." Plaintiff m sperceives the
di stinction between fraud in the inducenent and fraud in the
execution. Fraud in the execution occurs when a party executes
an the agreenent because he was led to believe that the docunent
bei ng signed contained terns that were actually omtted
therefrom See 1726 Cherry Street Partnership v. Bell Atlantic
Properties, Inc., 653 A 2d 663, 666 (Pa. Super. 1995).
Plaintiff's claimis solely one of fraud in the inducenent
whereby "the party proffering evidence of additional prior
representations does not contend that the parties agreed that the
addi tional representations would be in the witten agreenent, but
rather clains that the representations were fraudul ently nmade and
that but for them he or she never would have entered into the
agreenent." 1d.

10



and that the few remaining units in its possession were allocated
to direct marketing prograns ai med at consuners.

Def endants assert that it is plain fromplaintiff’'s
anended conpl aint that evidence necessary to show the all eged
fraud woul d be barred by the parol evidence rule.

I n Pennsyl vani a, the parol evidence rule bars evidence

of a prior msrepresentation to establish fraud in the inducenent

of a fully integrated witten agreenent. See HCB Contractors v.

Li berty Place Hotel Assocs., 652 A 2d 1278, 1279 (Pa. 1995). This

rule applies not only when the all eged m srepresentation
contradicts or conflicts with a termof the contract, but also
when it would add to, nodify or vary the terns of the agreenent.

See Resolution Trust Corp. v. Urban Redevel opnent Authority, 638

A 2d 972, 975 (Pa. 1994); Lenzi v. Hahnemann Univ., 664 A 2d

1375, 1379 (Pa. Super. 1995); 1726 Cherry Street, 653 A 2d at

670; lron Worker's S &L v. IW5 1Inc., 622 A 2d 367, 373 (Pa.

Super. 1993).

Al though a formal integration clause clearly evinces an
i nt egrat ed understandi ng, such a clause is not necessary to show
t hat an agreenent represents the final and conpl ete expression of

the parties’ agreenment. See Mellon Bank Corp. v. First Union

Real Estate, 951 F.2d 1399, 1406 n.6 (3rd Gr. 1991) ("[w hile

the effect of an integration clause is to nmake the parol evidence

rule clearly applicable, it is not required"); Kehr Packages,

Inc. v. Fidelity Bank, Nat. Ass'n, 710 A 2d 1169, 1174 (Pa.

Super. 1998) (finding contract fully integrated in absence of an

11



integration clause). See also Sanderson v. HI.G P-XI Holding,

Inc., 2001 W 238138, *5 (E.D. La. Mar. 7, 2001) (finding release
agreenent fully integrated in absence of integration clause in

case governed by Pennsyl vani a parol evidence rule).

A witten contract is integrated if it represents a
final and conplete expression of the parties' agreenment. Kehr
Packages, 710 A.2d at 1173. No particular formis required for
an integrated contract. See E. Allan Farnsworth, Contracts 8§ 7.3
(2d ed. 2000). In the absence of a formal integration clause, a
court "must examine the text [of the agreement] to determne its

conpl eteness.” See Kehr Packages, 710 A . 2d at 1173 (quoting

Henry v. First Federal Savings & Loan Assoc., 459 A . 2d 772, 776

(Pa. Super. 1983)).

A court nmust |look at the witing and "if it appears to
be a contract conplete within itself 'couched in such terns as
[to] inport a conplete | egal obligation wi thout any uncertainty
as to the object or extent of the engagenent, it is conclusively
presuned that the whole engagenent of the parties [was] reduced

to witing.'" Ganni v. R Russell & Co., 126 A 791, 792 (Pa.

1924) (citation omtted).

When t he cause of action depends upon an all eged oral
under st andi ng concerning a subject dealt with in a witten
contract, it is presuned that the witing was intended to enbody
the entire understanding of the parties regarding that subject.

See Kehr Packages, 710 A.2d at 1174. This is because when a

12



party executes a witten agreenent in reliance upon an oral
representation, it is only natural that he would insist that such
representation be incorporated into the witing. See Coram

Heal thcare Corp. v. Aetna U S. Healthcare, Inc., 94 F. Supp.2d

589, 592 (E.D. Pa. 1999); Kehr Packages, 710 A 2d at 1174 ("if

the witten agreenent and the alleged oral agreenent 'relate to
the sanme subject-matter and are so interrelated that both would
be executed at the sane tinme, and in the sane contract, the scope
of the [oral] agreenent nust be taken to be covered by the

witing'") (quoting Ganni, 126 A at 792); 1724 Cherry Street,

653 A 2d at 670 ("[i]f the [plaintiffs] intended to rely on what
they now contend to be a centrally inportant representation
conveyed by [defendant], then the [plaintiffs] should have
insisted that the representations be set forth in their

integrated witten agreenent").

The Cancel |l ation & Mutual Rel ease agreenent appears to
be a contract conplete within itself and inporting a conplete
expression of legal rights wi thout any uncertainty as to the
obj ect or scope of the engagenment. |If, as plaintiff alleges, M.
Martin's representations about diversion and di sposition of
remai ning inventory were critical to its decision to execute a

general release, it is only natural that plaintiff would insist

13



on incorporating such representations or warranties in the

witten rel ease agreenent.?

Plaintiff's clainms are precluded by the broad general

rel ease and concom tant covenant not to sue.

As plaintiff's clains are precluded, the court will not
address all of defendants' various contentions regarding
plaintiff's failure otherwi se to plead substantively cognizabl e
clainms. Defendant has forcefully argued that the fraud claim
cannot be sustained in view of the econom c |oss doctrine and
gist of the action rule, and that the consequential danmages
plaintiff seeks for breach of contract are precluded by the
express terns of the Sales Agreenent. The court notes at | east

one ot her deficiency.

Al t hough characterizing it as a m srepresentati on,
plaintiff does not specifically aver that M. Martin's statenent
that ATBN was not diverting and that only a few units remained in
i nventory which had been allocated to direct marketing prograns
was knowi ngly false when made. Plaintiff acknow edges that it
"assunes" fromthe |ater discovery of 39 bottles on retai

shelves that "all of the bottles of Mane 'n Tail shipped by SAP

to ATBN were inproperly diverted."

8 The parties' provision that "[t]his Mitual Rel ease and
Covenant Not to Sue may not be altered or Modified in any respect
by either party except in witing" also denonstrates their intent
to enbody all understandi ngs between them regardi ng the subject
matter in witing.
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The supposedly diverted products were found nore than
six nmonths after the Rel ease was executed and defendants'
obligations under the Sal es Agreenent were di scharged.
Plaintiff's breach of contract and fraud cl ai ns depend upon the
assuned diversion of plaintiff's product prior to the execution
of the Cancellation & Miutual Rel ease. That a handful of units
appeared on retail shelves about six nonths after M. Martin's
statenent and the cancellation of the contract does not give rise
to a reasonable inference that defendants diverted tens of
t housands of units in the intervening el even nonths since the
first shipnment in August 1999. To the contrary, it is virtually
i nconcei vabl e that substantially nore units woul d not have been
found in plaintiff's canvass of retail outlets if the assuned

mass di versi on had occurred.?®

CONCLUSI ON

Consistent with the foregoing, plaintiff's notion wll

be granted. An appropriate order will be entered.

° In responding to other defense argunments, plaintiff
acknow edges that it "saw no evidence of inproperly diverted
product on store shelves many nonths after the Rel ease was
signed” and that "[n]o diversion appeared to be taking place in
t he mar ket pl ace. "
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