IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGORY SEATON : ClVIL ACTI ON
V.

UNI VERSI TY OF PENNSYLVANI A :
et al. : NO. 01-2037

MEMORANDUM

Dal zel I, J. Novenber 30, 2001

Gregory Seaton is an African-Anerican graduate student
at the University of Pennsylvania who alleges in this action that
he entered a copy shop near the canpus to obtain photocopies for
his studies, but was denied service in favor of a white custoner.
Seaton also clains he was beaten at the shop because he was
bl ack.

Nanmed as defendants in the conplaint are the Canpus
Copy Center, the University of Pennsylvania (the "University"),
Ronal d Shapiro, John Capman, Joseph Bristow, Robert MG ody, and
Prof essor Erling Boe. Before us is the notion to dismss or, in
the alternative, for summary judgnent of the University of
Pennsyl vani a and Professor Erling Boe and the notion for parti al
dismssal or, in the alternative, for partial summary judgnent of

1

Canmpus Copy Center and its enpl oyees.

Y'In considering a notion to dismss for failure to
state a claim a court nust accept all facts alleged in the
conplaint to be true and nmake all reasonable inferences in favor
of the plaintiff. Mrkowitz v. Northeast Land Co., 906 F.2d 100,
103 (3d Gr. 1990). "The question, then, is whether the facts
alleged in the conplaint, even if true, fail to support the
claim" Kost v. Kozakiewcz, 1 F.3d 176, 183 (3d Cr.

1993) (internal quotations omtted). To survive the notions to
di sm ss, Seaton's conplaint nust contain "sufficient information
(continued...)




W may consider matters outside the conplaint, such as
the materials the University and Erling Boe proffer here, if we
convert a notion to dismss into a notion for summary judgnent,
provided all parties have had a "reasonabl e opportunity to
present all material nade pertinent to such a notion by Rule 56."
Fed. R Gv. P. 12(b). Since discovery has not yet begun and
Seat on has not had such opportunity, we decline to rely on
outside materials and begin by describing in sonme detail the

facts alleged in the anmended conpl ai nt.

BACKGROUND?

A Canmpus Copy Center 1nci dent

Gregory Seaton, a doctoral candi date and graduate
assistant in the Departnment of Education at the University of
Pennsyl vania, on April 3, 2001 entered Canpus Copy Center, a copy
shop in the vicinity of the University canpus, to obtain
phot ocopi es of maps and topographical materials. Am Conpl. at
19. Seaton waited at the counter to be served for about ten
m nut es when Professor Erling Boe entered the shop. Am Conpl.
at 1 20. Seaton is black and Boe is white. Am Conpl. at 1Y 9,

25. Ronal d Shapiro, a manager of Canmpus Copy, coming froma rear

'(...continued)

to outline the elenents of his clain[s] or to permt inferences
to be drawn that these elenents exist." |d.

2 Seaton filed his original conplaint on April 25,
2001, shortly after the incident in question. The conplaint on
which we rely here is the anmended conplaint he filed on June 7,
2001.



of fi ce approached the service counter where Boe was standing to
take Boe's order despite the fact that Seaton had cone first.

Id. An enployee of Canmpus Copy told Shapiro that Seaton had
waited in |ine | onger and was the next custoner to be served.
Seaton stated, "Sir, | was here first. This individual cane after
me" or words to that effect. Am Conpl. at § 21

Shapiro all egedly hollered, "You were here first but
you wil|l be served last."” According to the conplaint, this
remark was racially notivated and engendered in part by a
"climate" on the University of Pennsylvania canpus in which
racial discrimnation is "condoned". Am Conpl. at T 22.

Boe apparently did not do or say anything. Am Conpl.
at  59. He allegedly did not yield to Seaton as the next
customer at the service counter. |d. at § 23. Seaton, "stunned,
shocked and speechl ess", left the store. [d. at Y 24.

Seaton returned seconds |ater to question Shapiro,

i nquiring, "Excuse nme. Do you have to stand in line to get

service or do you have to be white?". Shapiro responded in a
“"loud[]" and "rude" tone, "I don't |like your attitude. GCet out
of my store.” 1d. at T 25. Seaton refused to | eave and, rather,
demanded that the police be called. 1d. at { 26.

Shapi ro | eaned across the counter and all egedly thrust
his finger into Seaton's forehead and shouted, "You idiot!" [d.
Seaton clains that he "sw ped Shapiro's finger away" with an open

hand. 1d. at | 27.



Enpl oyees of the store, John Capman, Joseph Bri stow,
and Robert McGody, then allegedly "assaulted and battered"
Seaton. Am Conpl. at § 27.

B. Pr of essor Boe's Letter

Wt hin days of the incident at Canpus Copy Center,
Seaton wote what is described as a "widely circulated” e-mail to
the University of Pennsylvania community to expose what had
happened. Am Conpl., Ex. A Seaton also initiated this action
agai nst the defendants, anong them Erling Boe.

Erling Boe is a professor in the Departnent of
Education, the same departnent where Seaton is a graduate
student. Several weeks after the April 3 incident, Professor Boe
sent the following letter to Margaret Beal e Spencer, a Professor
of Education and nenber of the Board of Overseers and Gregory
Seat on' s advi sor:

May 31, 2001

Mar gar et Beal e Spencer, Board of Overseers
Prof essor of Educati on

Dear Margaret,

In early April | was present during an
i nci dent between G egory Seaton, a GSE student,
and sone of the Canmpus Copy staff. Allegations
about what happened have been publicized w dely
around canpus and in the press, and are
currently in dispute. | have refrained from
speaki ng out, other than cooperating with the
i nvestigation by the Penn Police, because ny
participation in the canpus discussion would
have intensified the strong feelings
surroundi ng the incident.



Am Conpl .

M. Seaton has nade several allegations
publicly about my conduct in this incident,
including that | discrimnated agai nst him
because of race. Recently, he filed a federal
| awsui t agai nst Canpus Copy, its owner and
several enployees, the University, and ne,
repeati ng and expandi ng on these allegations.

| wish to nake it very clear that the
al | egations agai nst nme are groundl ess and
W thout any nerit. Suggestions that | sonehow
engaged in race discrimnation, or otherw se
acted wongfully, are false. They are also
outrageous. Nevertheless, | amadvised not to
di scuss the specific content of these
allegations while the lawsuit is pending.

The | egal process, | understand, often
takes tinme to sort out allegations that have
nmerit fromthose like these that do not. It is
easy to start a lawsuit. It takes longer to

def end one, even when the clains have no basi s.
| ook forward to conpletion of this process.

Si ncerely,

Erling E. Boe
Pr of essor of Educati on

, Ex. D.

Seat on characterizes the letter as "a retaliatory

effort to unlawfully intimdate and harass the plaintiff and to

inpair plaintiff's academ c standing.” Am Conpl. at { 32.

is likely that a letter witing canpai gn has been undert aken,

t hat ot her

| etters have been sent to plaintiff's professors,

lllt

and

adm ni strators and individuals in positions of acadenm c authority

at University.” 1d. at § 33. Seaton cites no instances of the

"letter w

iting canpai gn" other than Professor Boe's letter.



C. Rel ati onshi p between Canpus Copy
Center _and the University of Pennsyl vani a

Campus Copy Center is located on University property.
Am Conpl. at § 18. Seaton clains that "Canpus Copy enjoyed a

nmonopol i stic status anong vendors on University's canpus”. | d.
at 1 16. It is alleged to be the exclusive vendor of "bul k pack"
mat erial s assigned as required reading in certain classes. | d.

Academi ¢ and administrative departnments at the University have
charge accounts with Canmpus Copy. The anmended conpl ai nt al so
st at es:

For a long tine prior to April 3, 2001, African
Anmerican and other mnority students of University
made conpl ai nts about the conduct of Canpus Copy
towards themy to wit, racial discrimnation,

di scourtesy, rudeness and unequal quality of
service. University earned a reputation of
declining to conpetently investigate or to act
With respect to the said conplaints, thereby
creating a clinmate that encouraged unl awful raci al
di scrim nati on agai nst African American and
mnority students, and which fostered an
under st andi ng that overt discrimnation agai nst
African Americans and other mnorities wuld be
tol erated and condoned. See newspaper article[s]
publ i shed i n Phil adel phia | nquirer newspaper,

April 12, 2001, Exhibit A hereto, and published
[In] Daily Pennsylvani a[n] newspapers, April 9 and
April 11, 2001, Exhibits B and C, respectively.

Am Conpl. at § 17. Oddly, the Philadel phia Inquirer and Daily

Pennsyl vani an articles attached, and incorporated by reference in

the conplaint, only constitute reportage about the incident and
ensui ng protests. See Am Conpl. Exs. B and C The mnority
students interviewed in themneither conplain of past racial

di scrimnation by Canpus Copy Center nor the failure of the



University to investigate conplaints of racial discrimnation by

mnority students. See Am Conpl., Exs. A-C

1. ANALYSI S

Based upon these allegations, Gregory Seaton asserts
el even separate causes of action. Those clains assert:
violation of civil rights under 42 U S.C. 8§ 1981 (University and
Boe only); 1985(3), and 8 1986 (all defendants); attorney's fees
under 42 U.S.C. § 1988 (all defendants);® state law torts of
negl i gence (Canpus Copy, University and Boe only), assault,
battery, false inprisonnment, negligent infliction of enpotiona
distress, and intentional infliction of enotional distress (al
def endants); declaratory judgnent (all defendants); "Title VIl of
the CGvil R ghts Act of 1991", 42 U.S.C. 8 2000e (University and
Boe only); and Pennsyl vania Human Rights Act, 43 P.S. 8§ 951-963
(University and Boe only).

A Motion to Dism ss of Canpus Copy

Center, Ronald Shapiro, John Capman,
Joseph Bristow, and Robert MG ody

Def endant s Canpus Copy Center, Ronald Shapiro, John
Capman, Joseph Bristow, and Robert McG ody (that is, Canpus Copy
Center and its enpl oyees) nove for partial dismssal of the
conplaint. They attack the clains brought pursuant to 42 U S. C
88 1985, 1986, 1988, and the clains for declaratory relief and an

i njunction. W address these clains seriatim

% Seaton cites the attorney's fee statute as the basis
for his Ei ghth Cause of Action.



1. Section 1985(3)

Section 1985(3) is a civil rights statute that in only
very limted instances affords a private renedy for private
conspi raci es based on race.* Were the conspiracy does not
i nvol ve a governnental entity nor contenplate interference with
the activities of governnent, the statute only provides a renedy
where the conspiracy is directed to deny the plaintiff
constitutional rights secured against the conduct of private

parties. See Bray v. Alexandria Whnen's Health dinic, 506 U S

263, 266 (1993); Giffin v. Breckenridge, 403 U S. 88, 101-02

(1971); United Brown v. Philip Mrris Inc., 250 F.2d 789, 805 (3d

Cr. 2001). The only constitutional rights guaranteed agai nst
private encroachnent, as opposed to invasion by governnent

authority, are the Thirteenth Amendnent right to be free from

* The statute provides:

If two of nore persons in any State or Territory
conspire, or go in disguise on the highway or on the
prem ses of another, for the purpose of depriving,
either directly or indirectly, any person or class of
persons of the equal protection of the |aws, or of
equal privileges and i mmunities under the | avs .

[1]n any case of conspiracy set forth in this sectlon
if one or nore persons engaged therein do, or cause to
be done, any act in furtherance of the object of such
conspiracy, whereby another is injured in his person or
property, or deprived of having and exercising any
right or privilege of a citizen of the United States,
the party so injured or deprived may have an action for
t he recovery of damages, occasi oned by such injury or
deprivation, against any one or nore of the
conspirators.

42 U.S.C. § 1985(3)(2001).



i nvoluntary servitude and the right to engage in interstate
travel. Bray, 506 U S. at 278; Brown, 250 F.3d at 806. Seaton's
anended conpl ai nt nmentions neither right.

Viewing the facts alleged in the anmended conplaint in
the |ight nost favorable to Seaton, the hostility and viol ence
al l eged cannot reasonably be characterized as a conspiracy to
deprive Seaton of the right to interstate travel nor to subject
himto involuntary servitude. Nor does the racially charged
confrontation all eged i npose on Seaton "the badges and the
incidents of slavery,"” or the relics and continuing vestiges of
sl avery, which the Suprene Court has also held to be within the
Thirteenth Anendnent's anbit. Giffin, 304 U S at 105 (citing
Jones v. Alfred H Myer Co., 392 U. S. 390, 440 (1968)).

Seaton therefore does not state a valid clai munder 8
1985(3).
2. Sections 1986 and 1988

Havi ng di sm ssed the conspiracy claimunder 42 U S.C. §
1985(3), we must also grant the notion to dismss the claim

brought pursuant to 42 U.S.C. § 1986, °> which affords a cause of

> The statute provides:
Action for neglect to prevent.

Every person who, having know edge that any of the

w ongs conspired to be done, and nentioned in section

1985 of this title, are about to be commtted, and

havi ng power to prevent or aid in preventing the

comm ssion of the sanme, neglects or refuses so to do,

if such wwongful act be commtted, shall be liable to

the party injured, or his |legal representatives, for
(continued...)



action for the "neglect to prevent” a civil conspiracy or other
violation of 8§ 1985. As there is no violation of § 1985, the
action for neglect to prevent such a violation nust also fail.
See id (providing as a condition for liability for neglect to
prevent that "such wongful act be commtted"); dark v.

d abaugh, 20 F.3d 1290, 1295-96 n.5 (3d Cr. 1994); Kessler v.

Monsour, 865 F. Supp. 234, 239-40 (M D. Pa. 1994).

Qur dism ssal of the clainms brought pursuant to 42
U S . C. 88 1985 and 1986 renoves the only predicate for attorney's
fees agai nst the Canpus Copy defendants. As Seaton proffers his
claimto entitlement to fees as a separate cause of action, it,

t oo, nust be di sm ssed.

3. Decl arat ory Judgnent and | njunction

Lastly, Canpus Copy and its enpl oyees al so nove to
dism ss the portions of Seaton's conpl aint seeking decl aratory
and injunctive relief. Am Conpl. T 6 (injunction); id. T 67

(declaratory relief).

a. St andi ng
First, they allege that Seaton | acks standing. Wile

the defendants are correct that Seaton nust have standing to

assert the declaratory and injunctive relief clains, apart from

°(...continued)

al | danmages caused by such wrongful act, which such

person by reasonable diligence could have prevented.
42 U.S.C. § 1986 (2001).
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standi ng necessary to pursue damages, ® it is premature to
adjudicate this issue. Seaton alleges facts in his conplaint
that, if true, support his standing. See Am Conpl. Y 6, 67
(asserting concern of continuing msbehavior). This suffices at

the pleading stage. Cf. Lujan v. Defenders of Wldlife, 504 U S

555, 561 (1992) ("At the pleading stage, general factua

all egations of injury resulting fromthe defendant's conduct may
suffice, for on a notion to dismss we presune that genera

al | egations enbrace those specific facts that are necessary to

support the claim")(quotations omtted).

b. Vagueness
The Campus Copy defendants alternatively attack the

declaratory relief claimfor vagueness and nove to dism ss or
strike it. For exanple, these defendants point out that while
t he amended conpl ai nt nakes no cl ai munder the Pennsyl vani a
Constitution, the Pennsylvania Constitution is neverthel ess
recited as a basis for declaratory relief. Amend. Conpl. at Y 67
("defendants' conduct deprived plaintiff of his rights under the
Untied [sic] States and Pennsyl vania Constitutions”). Further,
t he paragraph seeking declaratory relief makes sweepi ng reference
to the entire United States Constitution. See id.

Even under a regine of notice pleading, defendants

cannot be expected to ferret out possibly relevant clains under

® City of Los Angeles v. Lyons, 461 U.S. 95, 105 (1983)
(stating that where an injunction is sought, a plaintiff nust
show | i kel i hood of suffering future injury).

11



the entire Pennsylvania Constitution. W wll therefore strike
from paragraph 67 the references to the Pennsyl vani a
Constitution.

To the extent the sane paragraph invokes ot her general
bodies of law, we construe it as a shorthand for the federal
clains made el sewhere in the conplaint, and not as a catchall for
clainms that occur to plaintiff's attorney later. W therefore
| eave those references intact.

B. Motion to Dismss of University
of Pennsyl vani a and Professor Erling Boe

Erling Boe and the University seek dism ssal of all

clains against them W consider each in turn.

1. Section 1981

Section 1981 forbids racial discrimnation in, inter

7

alia, the maki ng and enforcenent of contracts. Brown, supra,

250 F.3d at 796. It applies by its terns to private persons as

" Pertinent to the issues here, this statute provides:
(a) Statenent of equal rights
Al persons within the jurisdiction of the United
States shall have the same right in every State and
Territory to make and enforce contracts, . . . as is
enjoyed by white citizens.
(c) Protection against inpairnent
The rights protected by this section are protected
agai nst i npai rnent by nongovernmental discrimnation
and i npai rment under color of State |aw

42 U.S.C. § 1981 (2001).

12



well as to state actors. 42 U . S. C 8§ 1981(c). Seaton alleges

t hat Boe engaged in intentional discrimnation, inpeding Seaton's
right to contract, when Boe "refused to yield to [ Seaton's]
status as the next custoner to be served,” failed to prevent the
di scrimnation and abuses he observed, and failed to protect
Seaton from his Canmpus Copy enpl oyee attackers. Am Conpl. at
23. Boe's actions, or rather inactions, so the argunent goes,
culmnated in the denial of copy service, and inpaired Seaton's
freedomto enter a retail contract. The University is held

responsi bl e under a theory of respondeat superior. Am Conpl. at

1 52.

Boe and the University challenge the sufficiency of
Seaton's 8 1981 claimon several grounds. Forenost anong them
t hey contend that the anended conpl ai nt does not denonstrate that

Boe possessed discriminatory aninus, as § 1981 requires, ®

apart
fromits conclusory assertion that "Boe's conduct was notivated
by racial aninus,” Am Conpl. at Y 52, and Boe did not
participate in any discrimnation. In sum Boe did nothing.

At this early stage, we decline to address whether the
conpl aint sufficiently pleads that Boe possessed racially
discrimnatory aninmus. W instead di spose of the defendants'

chal | enge under the second argunent. Even assum ng that Boe in

his heart possessed the desire to discrimnate agai nst Seaton, he

8 General Bdg. Contractors Ass'n v. Pennsylvania, 458
U S 375, 391 (1982); Brown v. Philip Mrris Inc., 250 F.3d 789,
797 (3d Gr. 2001).

13



is not alleged to have engaged in any discrimnatory action.
Mere inaction like that alleged here cannot formthe basis for 8§
1981 liability.

"A defendant in a 8§ 1983 action nust have personal

i nvolvenent in the alleged wongs.” Robinson v. Gty of

Pittsburgh, 120 F.3d 1286, 1294 (3d G r. 1997) (quoting Rode v.

Del l arciprete, 845 F.2d 1195, 1207 (3d G r. 1988)). Thus, our

Court of Appeals in Robinson held that a police officer does not
commt a constitutional tort in failing to stop m sconduct by a
fellow officer. 1d. at 1294. The Court stated, "W do not
bel i eve that Edwards can be held |liable under 8 1983 for failing
to take action to correct the behavior of an individual over whom
he had no actual control.” 1d. The Court of Appeals |ooked to
basic canons of tort law, noting that, ordinarily, individuals
are not held responsible for neglecting to control the torts
third persons coomit. |1d. at note 6 (quoting 88 876 and 877(a)

Rest at ement (Second) of Torts).® It held that "except perhaps in

° Restatement (Second) of Torts § 876 states:

For harmresulting to a third person fromthe tortious
conduct of another, one is subject to liability if he
(a) does a tortious act in concert with the other or
pursuant to a common design with him or

(b) knows that the other's conduct constitutes a breach
of duty and gives substantial assistance or
encouragenent to the other so to conduct hinself, or
(c) gives substantial assistance to the other in
acconplishing a tortious result and his own conduct,
separately considered, constitutes a breach of duty to
the third person.

Section 877(a) provides:
(continued...)
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extraordi nary circunstances, a governnent official or enployee
who | acks supervisory authority over the person who conmts a
constitutional tort cannot be held, based on nere in- action" to
be liable. [1d. W see no reason why we should not interpret 8
1981 al so agai nst the background of basic tort and agency
principles.

Supreme Court jurisprudence also teaches that a
defendant in a 8 1981 case nust actually do sonething
affirmative. Considering the application of 8§ 1981 to enpl oyers
who subscribe to a nulti-enployer training commttee and union
hiring hall for purpose of hiring, where the hiring hall and
commttee engaged in discrimnation, the Court held that § 1981
"meant to do no nore than prohibit the enpl oyers and associ ations
in these cases fromintentionally depriving black workers of the
rights enunerated in the statute, including the equal right to
contract. It did not intend to nake themthe guarantors of the
wor kers' rights as against third parties who would infringe

them" Gen. Bldg. Contractors Ass'n, Inc. v. Pennsylvania, 458

U S 375, 396 (1982). Accord Boykin v. Bloonburg Univ. of Pa.,

893 F. Supp. 409, 416 (MD. Pa. 1995) ("Because liability is

prem sed upon intentional discrimnation, personal involvenent of

°C...continued)

For harmresulting to a third person fromthe tortious
conduct of another, one is subject to liability if he
(a) orders or induces the conduct, if he knows or
shoul d know of circunstances that woul d nake the
conduct tortious if it were his own....

15



a defendant is essential.")(construing General Building

Contractors).

Thus, 8 1981 does not inpose an affirmative duty to
stop others' discrimnation. It inposes a duty not to
di scrimnate. Seaton does not claimthat Boe influenced the
deci sion of the Canmpus Copy enpl oyee to serve hi m ahead of
Seaton, nor does he allege that Boe in any way partook in the
assault. Boe sinply entered the store and was a bystander.
True, he did not yield his place in line. He was in this sense
like a white job applicant who is hired over a black job
applicant because of the enployer's invidious discrimnation.
Real i zing this and doi ng nothing do not constitute actionable
discrimnation. Neither is being served ahead of soneone el se
because of sonmeone else's discrimnation (or rudeness).

By standing at the counter, Professor Boe did not
di scri m nate agai nst Seaton or inpair Seaton's right to contract.
We therefore dismss the § 1981 cl ai m agai nst Prof essor Boe and

hi s enpl oyer, the University.

2. Title VI1, 42 U.S.C._§ 2000e

Seaton maintains that the letter from Professor Boe to
Prof essor Beal e Spencer, and the possible "letter witing

canmpai gn" ' the letter may evidence, was unlawful retaliation

“ The letter is quoted in full in Part 1.B, supra.
Seat on specul ates fromthe letter, "It is likely that a letter
witing canpai gn has been undertaken, and that other l|letters have
been sent to plaintiff's professors, adm nistrators and
(continued...)
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agai nst Seaton for "having asserted his civil rights,” Am Conpl.
1 69. Seaton relies on Title VII, 42 U S. C. § 2002, which
provides in relevant part,

It shall be an unlawful enploynent practice for

an enployer to discrimnate against any of his

enpl oyees or applicants for enpl oynent oo

because he has opposed any practice nade an

unl awf ul enpl oynment practice by this subchapter,

or because he has nmade a charge, testified,

assisted, or participated in any manner in an

i nvestigation, proceeding, or hearing under this

subchapter.
42 U.S.C. 8§ 2000e-3 (West 2001).

The gravanen of Seaton's conplaint in this regard is
t hat Professor Boe wote to Professor Beal e Spencer to render
Seaton's academ c |ife unbearable and threaten his academ c
standing. Seaton's reliance on 42 U S.C. § 2000e-3, which
prohibits retaliatory enploynent discrimnation, is m splaced.
Any cl ai munder 8 2000e nust be prem sed on an enpl oynent
rel ati onship. The anended conplaint fails to show such a
rel ationship between Seaton and either defendant as the context
of the alleged retaliatory letter.

Initially, the anmended conpl aint does not suggest that
Prof essor Boe is a statutory enployer. See 42 U . S.C. 8§ 2000e- 3,
guoted supra. It states rather that he is "a professor and an
enpl oyee and agent" of the University of Pennsylvania where

Seaton is a student. Am Conpl. at § 14. Since a Title VI

(... continued)
i ndividuals in positions of academ c authority at University."
Am Conpl. ¢ 33.

17



action cannot be maintai ned agai nst an individual enployee, the

cl ai m agai nst Prof essor Boe nust be dism ssed. See Sheridan v.

E.1. DuPont De Nenmours & Co., 100 F.3d 1061, 1078 (3d Cir. 1996)

("Congress did not intend to hold individual enployees |liable

under Title VII."); Stilley v. Univ. of Pitt. of the Conmw Sys.

of Hi gher Educ., 968 F. Supp. 252, 261 (WD. Pa. 1996). We turn

to whether Professor Boe's letter is actionable against the
Uni versi ty.

Gregory Seaton is a graduate student pursuing a
doctorate in Education at the University of Pennsylvania. The
conpl ai nt nmakes an isolated reference to Seaton being a "graduate
assistant,"” but does not tell what, exactly, that entails. Am
Conpl. at Y 9.

Courts have addressed whet her graduate research and
teachi ng assistants can be enpl oyees under Title VII, able to
avail thenselves of the Act's protections agai nst enpl oynent
discrimnation. Mny courts have noted graduate students' "dua
role" "as potentially both students and enpl oyees." See, e.q.

Buckl en v. Renssel aer Pol ytechnic Inst., No. 00-1146, 2001 U.S.

Dist. LEXIS 12686, *12 (N.D.N. Y. Aug. 23, 2001); see also Stilley

V. Univ. of Pitt. of the Commw. Sys. of Hi gher Educ., 968 F.

Supp. 252, 261 (WD. Pa. 1996); Pollack v. Rice Univ., No. H 79-

1539, 1982 U. S. Dist. LEXIS 12633 (Mar. 29, 1982). These courts
have careful ly delineated between graduate students' academ c
activities and enpl oynent activities, and deened themto be

enpl oyees only with respect to what they do in enploynent. See

18



id. As the court in Stilley concluded, "[T]he Title VII1 inquiry
must focus only on the enpl oyee-enpl oyer relationship.”™ 968 F.
Supp. at 261.' In Stilley, the court held retaliation against
the plaintiff in connection with her doctoral dissertation to be
beyond the scope of Title VIl since it only related to her as a
student. Id. In Bucklen, the court held that alleged
discrimnation clained in the adm nistration of the plaintiff's
doctoral exam nation to be discrimnation in academ cs, not
enpl oynent. Bucklen, at *11-12.

Seaton's conplaint only obliquely asserts an enpl oynent
relationship. See Am Conpl. at § 9 ("At all material tines,
plaintiff was a doctoral candidate and a graduate assistant at

the University of Pennsylvania."). The conplaint does not

1 The cited cases concern enploynment discrimnnation
under 8§ 2000e-2, not 8§ 2000e-3. The holding that a graduate
student's Title VIl claimis actionable only inasnmuch as it
relates to the graduate student's status as an enpl oyee is
equal ly applicable to 8 2000e-3. First, 8 2000e-3 provides, "It
shall be an unl awful enploynent practice for an enployer to
di scrim nate against any of his enployees...."” 42 U.S.C. 8§
2000e-3. It is incidental, and superfluous to the statute, that
an individual who is the enployee of the defendant is also the
defendant's student. As the district court in Bucklen stated,
"[T] he Court...cannot extend the paraneters of Title VIl to
enconpass purely academ c decisions...." Bucklen, at *12.

Second, an element of a retaliation claimunder §
2000e-3 is "an adverse enploynent action.”™ Robinson v. Gty of
Pittsburgh, 120 F.3d 1286, 1299 (3d G r. 1997) (defining el enents
of 8 2000e-3 claim. Inherent in an adverse enploynment action is
enpl oyment, which the chal |l enged behavi or of the defendant
affects. There is sinply no nexus between Professor Boe's letter
and Seaton's enploynent. Indeed, the only fair reading of
Prof essor Boe's letter is that it pertained to his concerns about
his enpl oynent relationship with the University. Thus, an
el ement of retaliatory enploynent discrimnation - adverse
enpl oynent action - is absent.
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suggest that Seaton was retaliated agai nst as an enpl oyee;
i ndeed, it enphasizes that the recipient of the letter is
Seaton's acadenic advisor. See id. at Y 32, 70. It describes
at length the inpact of the letter on Seaton's graduate studies
and degree. See id. at Y 32-33, 69-71, 73. Wat it does not
describe is any effect of the letter on Seaton's job, or that the
letter was inspired by Seaton's conduct on the job. W cannot
infer such effect, since the anended conplaint is silent about
what Seaton's job is.

Since there is no denonstrabl e connection between the
offending letter and Seaton's enploynent, if any, wth the
Uni versity, Boe's letter cannot be the predicate for a claimof
enpl oynent di scrim nation.

W will not address the defendants' other argunents,
including the serious First Amendnment inplications of Boe's

expressi ons denouncing the all egations agai nst him

3. Pennsyl vani a Human Rel ati ons Act

The anended conpl aint appears to reference the
Pennsyl vani a Hunman Rel ati ons Act as another basis for Seaton's
retaliation claimagai nst Boe and the University. Under this
authority the claimstill fails since Seaton did not experience
retaliation as an enpl oyee, as just explained in detail. See 43
P.S. § 955(a), (d) (2001).

4, Assault, Battery, False |nprisonnent,
Intentional Infliction of Enotional Distress
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The anended conpl aint asserts clains of intentional
torts agai nst Canpus Copy and its enpl oyees, as well as against
Erling Boe and the University.

Boe and the University contend that Boe cannot be
liable for torts that he did not participate in. W agree.
According to the anended conpl ai nt, Boe stood silently during the
entire incident. Watever torts may have been comm tted by
others, Boe did not participate or render substanti al
encour agenent or assistance in any of them  See, Restatenent
(Second) of Torts 88 876 and 877(a), quoted supra in note 9; see

also, e.qg., Allen Ogan Co. v. Gl anti OGrgan Builders Inc., 798

F. Supp. 1162, 1171 (E.D. Pa. 1992) (discussing liability of

2

joint tortfeasor). The intentional torts of battery, ** assault, '

4 and intentional infliction of enotional

fal se inprisonnent,*
di stress®™ nust therefore be disn ssed agai nst Boe, as well as

the clainms of vicarious liability against the University.

5. Negl i gence

2 L evenson v. Souser, 557 A 2d 1081, 1088 (Pa. Super
1989) (intentional harnful or offensive contact).

1 Sides v. deland, 648 A 2d 793, 796 (Pa. Super.
1994) (intentional inmm nent apprehension of harnful or offensive
bodily contact).

4 Caswell v. B.J.'s Wiolesale Co., 5 F. Supp. 2d 312,
319 (E.D. Pa. 1998) (intentional act to confine a person).

> Dawson v. Zayre Dep't Stores, 499 A 2d 648, 649 (Pa.
Super. 1985) (intentional extreme and outrageous conduct).
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In addition to attenpting to hold Professor Boe and the
University liable for the intentional torts of assault, battery,
false inprisonnment, and intentional infliction of enotional
distress -- clains which we rejected in the previous section --
Seaton attenpts to hold themresponsi ble on a theory of
negl i gence, the idea being that they negligently failed to
prevent the conm ssion of these intentional torts by third
persons, the enployees of Canpus Copy. This we also reject.

It is well-established that individuals owe no duty to
protect others fromharmby third persons, absent a speci al
relationship with either the wongdoer or the person subject to

harm See Enerich v. Phila. Cr. for Human Dev., 720 A 2d 1032,

1036 (Pa. 1998); Brezenski v. Wrld Truck Transfer, Inc., 755

A. 2d 36, 40 (Pa. Super. 2000); Restatenent (Second) of Torts §
315 (1965). As the Pennsylvania Suprenme Court has summari zed
ancient |aw on the subject, "Although each person may be said to
have a relationship wwth the world at large that creates a duty
to act where his own conduct places others in peril, Anglo-

Ameri can comon | aw has for centuries accepted the fundanent al
prem se that nere know edge of a dangerous situation, even by one
who has the ability to intervene, is not sufficient to create a

duty to act." Wenrick v. Schl oemann-Si emag Akti engesell schaft ,

564 A.2d 1244, 1248 (Pa. 1989).
The anended conplaint cites no special relationship

bet ween t he Canpus Copy defendants and Seaton. Viewi ng the facts
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alleged in the conplaint in the |ight nost favorable to Seaton,

we can infer no such rel ationshi p.

a. Erling Boe

The claimagainst Erling Boe -- alleging essentially
that he failed to decline to be served ahead of Seaton and
prevent the verbal abuse and assault that allegedly occurred in
his presence, Am Conpl. at § 59 -- can be dism ssed outright.
We know of no legal duty to decline to be served when one is
about to be served ahead of another custoner. The anended
conplaint and the plaintiff's menorandum of |aw cite no speci al
relationship. Since Professor Boe had nothing to do with
creating the danger that Seaton would be attacked, he owed no
duty to protect Seaton fromthe all eged m sconduct of the Canpus
Copy Center defendants. See Restatenent (Second) of Torts § 321

(ascribing duty to act where prior conduct is dangerous).

b. Uni versity of Pennsyl vani a

The negligence all eged agai nst the University
enconpasses many asserted failures, anong them "prol onged
failure to make reasonabl e investigation or inquiry with respect
to conplaints and grievances of African Anmerican and mnority
students as related to Canpus Copy;" "failure to establish and
i npl ement reasonabl e procedures to encourage or conpel vendors,
such as Canpus [Clopy to service students of the University in a
manner that was not unlawfully discrimnatory; "failure to

properly nonitor the conduct of vendors to prevent the type of
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harm caused to plaintiff;" "acqui escence and condonation of the
unl awf ul conduct by Canpus Copy toward African American and ot her
mnority students;" and "granting Canpus Copy the lucrative
busi ness opportunity to serve the University, its enployees and
students, while failing to prepare or publish guidelines to
prevent the type of harmcaused to the plaintiff." Am Conpl. at
1 58.

Fromthis grab-bag of conclusory allegations, Seaton
seeks to hold the University responsible for its inaction. As
not ed, however, one cannot usually be negligent for inaction.

See Wenrick, supra; Restatenent (Second) of Torts at § 314.

Absent a special relationship, the | aw i nposes no duty to protect
others fromharmby third persons. The question becones whet her
a special relationship existed between the University and either
t he Canmpus Copy defendants or Seaton. See supra at Part B.5.

Seaton in his nmenorandumin opposition to di sm ssal
identifies only one such relationship. He cites Restatenent
(Second) of Torts 8§ 323, "Negligent Performance of Undertaking to
Render Services," which provides,

One who undertakes, gratuitously or for

consi deration, to render services to another which
he shoul d recogni ze as necessary for the
protection of the other's person or things, is
subject to liability to the other for physica
harmresulting fromhis failure to exercise
reasonabl e care to performhis undertaking if,
(a) his failure to exercise such care increases
the risk of such harm or

(b) the harmis suffered because of the other's
reliance upon the undertaking.
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Rest at enment (Second) of Torts § 323 (1965). This section of the
Restatenent is unavailing. By its terns, it applies only to the
rendering of services which the defendant "shoul d recogni ze as
necessary for the protection of the other's person or things".
W fail to see how this could enconpass photocopying. See id.,

cnt.; see, e.qg., Gadel v. Inouye, 421 A 2d 674, 677-78 (Pa.

1980) (nmedical care); Battle v. Phila. Housing Auth., 594 A 2d

796, 770 (Pa. Super. 1991) (security service). Further, one nust
actually render the services. See Restatenent (Second) of Torts
1 323, quoted supra. Realizing this, Seaton contends that the
requisite relationship is net where, although not rendering
services, the defendant forces the plaintiff to accept services
that are rendered. Pl.'s Answer to Mot. to Dismss at 7-8. W
wi Il now exam ne this contention in the context of whether the
Canmpus Copy enpl oyees are sonehow servants of the University.

Seaton insists that "the unique facts attending the
scenari o at bar have not been visited by a court in this
jurisdiction, i.e., where a student is coerced to patroni ze a
store wth a long-standing financial relationship with
University, to fulfill course and enpl oynent requirenents of that
University." 1d. at 7. But Seaton was not coerced to patronize
Canmpus Copy. Seaton attended Canpus Copy to photocopy maps to
use in an application for a funding grant. Am Conpl. at T 19.
VWhat we are left with is that Canpus Copy Center is |ocated on
Uni versity property, Am Conpl. at ¥ 18, and that for certain

courses at the University of Pennsyl vania students are assi gned
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reading in the formof "bul k pack" materials that nust be bought
at Canmpus Copy Center, and Canpus Copy Center "was enriched
t hrough mai nt ai ni ng charge accounts with many of the various
academ c and adm ni strative departnments of University,”" Am
Conpl . at § 16.

A master-servant relationship is an exception to the
general rule against liability for failing to restrain others

torts. Brezenski v. Wrld Truck Transfer, Inc., 755 A 2d 36, 41

(Pa. Super. 2000); Restatenent (Second) of Torts § 315, cnt. But

not every agent is a servant, ©Mon Area Sch. Dist. v. Grzony,

560 A 2d 1361, 1367 (Pa. 1989); Mszkowski v. Penn Stroud Hotel,

634 A 2d 622, 625 (Pa. Super. 1993), and courts nust distinguish
bet ween servants and i ndependent contractors. Mon Area, 560

A 2d at 1367; Myszkowski, 634 A . 2d at 625. The salient feature

of a servant is the exclusive authority of the defendant to

control the other's nmethod and manner of production. 1d.; Feller

v. New Ansterdam Cas. Co., 70 A 2d 299, 300-01 (Pa. 1950);
Myszkowski v. Penn Stroud Hotel , 634 A 2d 622, 626 (Pa. Super.

1993); Restatenent (Second) of Agency 8 2 (1958). If the naster
"not only controls the result of the work but has the right to
direct the way in which it shall be done" the agent is a servant
or enpl oyee, whereas if "the person engaged in the work has the
excl usive control of the manner of performng it" the agent is an
i ndependent contractor. Mon Area, 560 A 2d at 1367 (quoting
Feller, 70 A 2d at 300).
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Accepting the facts alleged in the anended conpl ai nt as
true, they do not denonstrate a relationship between the
Uni versity of Pennsylvania as nmaster and the Canpus Copy
enpl oyees as servant. The individuals in question are enpl oyees
of Canpus Copy Center. The anended conpl ai nt does not all ege
that the University had the authority to direct their manner of
produci ng phot ocopi es. The anended conpl ai nt does not suggest
that the University had the right to hire, fire, train, supervise
or equip the Canpus Copy enployees. The nere facts that the
Uni versity had charge accounts at Canpus Copy and retai ned Canpus
Copy as the exclusive vendor of the reading materials assigned in
certain classes does not nmake its enpl oyees enpl oyees or agents
of the University. The master-servant doctrine thus provides no
special relationship to nmake the University of Pennsyl vania
negligently liable for its action or inaction.

The facts all eged suggest two ot her conceivabl e bases
for holding the University liable for the m sconduct of enployees
of Canmpus Copy Center which we will briefly address. The
Uni versity owns the property on which Canpus Copy Center is
| ocated.® Am Conpl. at § 18. But the alleged status of the
University as landlord concerns only its liability for property

defects. See, e.qg., Dnio v. Goshorn, 270 A 2d 203 (Pa. 1969);

' The defendants proffer the affidavit of Leroy D
Nunery, the Vice-President of Business Services for the
Uni versity of Pennsylvania, to refute this proposition. However,
as stated supra at 2, we wll not | ook outside the anended
conpl ai nt and, for purpose of this notion, assune all facts
all eged in the anended conplaint to be true.
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Smthv. MP.W Realty Co., Inc., 225 A 2d 227 (Pa. 1967); Deeter

v. Dull Corp., 617 A 2d 336 (Pa. Super. 1992). Second, Seaton is

a graduate student at the University, but it is firmy
established that this fact in and of itself does not make the
Uni versity the guarantor of Seaton's safety and legally
responsible for failing to protect himfrom m sconduct by third

parties. Alumi Ass'n v. Sullivan, 527 A 2d 1209 (Pa. 1990).

The University thus cannot be liable to Seaton on his

negl i gence cl ai ns.

6. Negligent Infliction of Enptional Distress

W will also grant the defendants' notion to disn ss
the claimof negligent infliction of enotional distress.
Pennsyl vani a jurisprudence limts such clains to the
cont empor aneous observance of injury to a close relative. See

Brooks v. Decker, 516 A 2d 1380, 1381-82 (Pa. 1986). "

7. Sections 1985 and 1986

As di scussed at |ength above, neither of these statutes
applies to the incident at Canpus Copy Center. They therefore
necessarily fail as to Erling Boe and the University, as Seaton

clains that their liability under these statutes is vicarious.

8. Resi dual clains --

" And the physical injury that arouses distress nust
be produced tortiously, which is not so here since we have held
Boe and the University did not tortiously injure Seaton. See
Brooks, 516 A 2d at 1381; Brown v. Phil. of College of
Osteopathic Med., 760 A 2d63, 868 (Pa. Super. 2000).
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§ 1988, Decl aratory Judgnent

Since the statutory basis for an award of attorney's
fees is elimnated, the dismssal of all substantive clains
against Erling Boe and the University renders noot Seaton's

cognate clains for a fee award and declaratory and injunctive

relief.
IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GREGORY SEATON : ClVIL ACTI ON

UNI VERSI TY OF PENNSYLVANI A,
et al. : 01- 2037

ORDER



AND NOW this 30th day of Novenber, 2001, upon
consi deration of the notion to dismss or, in the alternative,
for summary judgnent of the University of Pennsylvania and Erling
Boe (docket entry nunber 13), and the notion for parti al
dism ssal or, in the alternative, for partial summary judgnent of
Canmpus Copy Center, Ronald Shapiro, John Capnman, Joseph Bri stow
and Robert McG ody (docket entry nunber 16), and the responses
thereto, and in accordance with the acconpanyi ng Menorandum it
IS hereby ORDERED that:

1. The notion of the University of Pennsyl vania and
Erling Boe is GRANTED,

2. The notion of Canmpus Copy Center, Ronald Shapiro,
John Capman, Joseph Bristow and Robert McG ody is GRANTED I N
PART;

3. As to the University of Pennsylvania and Erling
Boe, the Anended Conpl aint is DI SM SSED,

4, As to Canpus Copy Center, Ronald Shapiro, John
Capman, Joseph Bristow and Robert McG ody, the First Cause of
Action (42 U . S.C. 88 1985 and 1986) and the Ei ghth Cause of
Action (42 U S.C. 8§ 1988) of the anended conpl aint are DI SM SSED
and, further, all references to the Pennsylvania Constitution are
STRI CKEN from Par agraph 67 of the anended conpl aint; and

5. By Decenber 17, 2001, the parties shall advise the
Court of their views as to whether this Court should exercise its
suppl enental jurisdiction as to the remaining state | aw cl ai ns.

See 28 U.S.C. § 1367(c)(3).
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BY THE COURT:

Stewart Dal zel |, J.
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