IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADENA, I NC., et al : ClVIL ACTION
Plaintiffs, :

V.
CLI FFORD B. COHN ESQ., et al
Def endant s. : No. 00-3041

VEMORANDUM AND ORDER

J. M KELLY, J. NOVEMBER , 2001
Presently before the Court is the Mdtion To Dismss
Def endants’ Counterclains filed by Adena Inc., David Long, Donna
Long, and Carolyn Long (“Plaintiffs”). On June 15, 2000,
Plaintiffs filed suit against ifford B. Cohn, Esqg., Cohn &
Associ ates, and Philippe Ml ecki (“Defendants”) alleging various
violations of RICO breach of fiduciary duty, mal practice and
civil conspiracy. This Court denied the Defendants’ Mdtion To
Di smiss on March 30, 2001. Subsequently, Defendants filed an
Answer, al so asserting multiple Counterclains, including Breach
of Contract (Count 1), Quantum Meruit (Count I1), Detrinental
Rel i ance/ Prom ssory Estoppel (Count 111), Fraud (Count [V),
Intentional Interference with Contract (Count V), G vil
Conspiracy (Count VI), and Abuse of Process (Count VII).
Plaintiffs now seek the follow ng: (1) dismssal of Counterclaim
Counts I, Il, Ill, and V with prejudice; (2) stay of Counterclaim
Counts 111, 1V, V and VI, pending resolution of simlar

allegations filed in state court or in the alternative,



enj oi nnent of state court proceedings; and (3) dismssal of
CounterclaimCount VII. For the follow ng reasons, Plaintiffs’
Motion is granted in part and denied in part.

. BACKGROUND

A bitter divorce, allegations of m suse of corporate funds,
and di sputes over attorney fees provide the background for this
|awsuit. For the purposes of this Mdtion, followng is a brief
summary of the facts as all eged by the Defendants.

Plaintiffs David and Donna Long, after form ng Adena Inc.
(“Adena”), opened a Hernmes store at the King of Prussia, on June
8, 1996. Defendant Philippe Ml ecki (“Mlecki”), who was then
married to David and Donna Long’ s daughter, Carolyn Long, was the
maj ority sharehol der of Adena and acted as the corporation’s sole
director, president, secretary and treasurer until Decenber 3,
1998. David, Donna and Carolyn Long (“Longs”) were the mnority
sharehol ders. Defendant Cifford Cohn, Esqg. of Defendant Cohn
Associ ates (“Cohn Defendants”) acted both as Ml ecki’s personal
attorney and Corporate Counsel for Adena.

Foll ow ng a series of differences, including a divorce from
Carol yn Long, Ml ecki entered into a settlenent agreenent with
the Longs. Anong other things, Ml ecki resigned from Adena and
transferred his stocks to the Longs. The agreenent, which al so
i ncluded a rel ease, provided that Adena was to pay an outstanding

bill of $20,000 counsel fees to the Cohn Defendants for | egal



services rendered to the Corporation. Despite the agreenent,
Adena and the Longs refused to pay the attorney fees, contending
much of those fees were incurred for Ml ecki’s personal business.

After nonths of unsuccessful negotiations over the attorney
fees, the Cohn Defendants filed a Petition to Conpel Arbitration
in June 1999 in the Philadel phia Court of Common Pleas. In
addition, the Cohn Defendants filed a conplaint agai nst Adena and
the Longs in the Phil adel phia Court of Conmmon Pleas. |In the
Amended Conpl aint, filed Septenber 21, 1999, the Cohn Defendants
asserted clains simlar to the Counterclains being asserted
agai nst Adena and the Longs in this federal action. Follow ng
negoti ati ons, the Cohn Defendants agreed to w thdraw t he Common
Pl eas Conplaint if Adena and the Longs agreed to submt the
matter to the Fee Disputes Commttee of the Phil adel phia Bar
Associ ati on.

The agreenent to proceed to arbitration was finalized,
however, disagreenents as to the scope and extent of the
arbitration arose and the Longs refused to proceed.! On June 15,
2000, Adena and the Longs filed this instant federal action,
al l eging Mal ecki and the Cohn Defendants engaged in various

viol ations of the Federal Racketeer Influenced and Corr upt

The arbitration has been stayed pending the resol ution of
an appeal filed by Adena and the Longs in the Superior Court of
Pennsyl vania after the Court of common pleas found in favor of
t he Cohn Def endants.



Organi zations Act (“RICO) and asserting various state common | aw
clainms, including breach of fiduciary duty and conspiracy. In
addition, Cohn is separately accused of nal practice and Ml ecki
is accused of conversion. On Novenber 27, 2000, the Cohn

Def endants reinstated their conplaint against Adena and the Longs
in the Phil adel phia Court of Common Pl eas.

1. STANDARD OF REVI EW

In a notion to dismss, a court nmust determ ne whether the
party making the claimwould be entitled to relief under any set
of facts that could be established in support of his or her

claim H shon v. King & Spalding, 476 U S. 69, 73 (1984)(citing

Conley v. G bson, 355 U S. 41, 45-46 (1957)); see also Wsni ewski

v. Johns-Manville Corp., 759 F.2d 271, 271 (3d Gr. 1985). 1In

considering a notion to dismss, all allegations underlying the
cl ai mnust be accepted as true and viewed in the |ight nost

favorable to the non-noving party. Rocks v. Gty of

Phi | adel phia, 868 F.2d 644, 645 (3d G r. 1989)(citations

omtted).

1. DILSCUSSI ON

A Adreenent to Arbitrate

Plaintiffs seek dism ssal of the follow ng Counterclains
with prejudice: Breach of Contract (Count |); Quantum Meruit
(Count I1); Detrimental Reliance/Prom ssory Estoppel (Count I11);

and Intentional Interference with Contract (Count V). Plaintiffs



argue that because these Counterclains pertain to the recovery of
Cohn Defendants’ attorney fees, they are subject to a prior
agreenent between Adena and the Cohn Defendants to have the
attorney fees issue arbitrated by the Fee D spute Conmttee of

t he Phil adel phia Bar Associ ati on.

There is no dispute over the offer and acceptance of this
agreenent. As agreed, the Cohn Defendants w thdrew t he Arended
Conplaint they filed in the Phil adel phia Court of Conmon Pl eas
and withdrew Counts | and Il with prejudice. Due to a vehenent
di sagreenent over the scope of the arbitration, however, the
arbitration process cane to a halt and the matter is currently on
appeal before the Superior Court of Pennsylvania. On Novenber
27, 2000, the Cohn Defendants reinstated the remaining state
clains in the Phil adel phia Court of Common Pl eas previously
W t hdrawn wi t hout prejudice.

The above facts, however, are not relevant to the
Counterclains asserted in this federal action. Even if the
agreenent to arbitrate extends to the sane matters alleged in
CounterclaimCounts |, I, IIl, and V, the agreenent only covers
the clains filed by the Cohn Defendants in the Phil adel phia Court
of Common Pleas. Both parties seemto be under the
m sappr ehensi on that because the clains filed in the Philadel phia
Court of Common Pl eas and the Counterclains asserted in this

federal action are identical, the agreenent to arbitrate al so



extends to this instant federal case. That is not so. The only
rel evant fact here is that none of these matters to this date
have been resolved in either forum Absent re judicata issues,
it isirrelevant that the Counterclains asserted by the Cohn

Def endants in this federal action are identical to the clains
they asserted as plaintiffs in the Phil adel phia Court of Conmon
Pleas. Since there is no dispute that res judi cata does not
apply, Defendants in this action have the right to assert their
Counterclainms in this federal action. Therefore, the Court wll
not dismss CounterclaimCounts |, Il, Ill, and V based on any
prior agreenent to arbitrate nearly identical state clains in a
state forum

B. Stay O CounterclaimCounts 111, 1V, V and VI

Plaintiffs next argue that the Court should stay the
followi ng counts: Detrinental Reliance/Prom ssory Estoppel (Count
I11); Fraud against the Longs (Count 1V); Intentional
Interference with Contract (Count V); and C vil Conspiracy (Count
VI). In the alternative, the Plaintiffs ask this Court to stay
the parallel state court proceeding. The Plaintiffs nake this
request based on the fact that these Counts are identical to the
clains reinstated agai nst them by the Cohn Defendants in the
Phi | adel phia Court of Conmon Pl eas.

Cenerally, the pendency of a state court action is not a bar

to parallel proceedings in a federal court even when the



proceedi ngs concern the sane matters. See Col orado River Water

Conservation Dist. V. United States, 424 U S. 800, 817 (1976).

Only in exceptional circunstances nmay federal courts abstain or
stay the action pending the resolution of simlar clains in state
court. 1d. at 819. The novant nust denonstrate the clearest of

justifications for abstention. See CFl of Ws., Inc. v. Wlfran

Agricultural Indust., Inc., No. V. A 99-1322, 1999 W 994021,

at *1 (E.D. Pa. Nov. 2, 1999).

A threshol d requirenment before considering abstention is
that the pending state court proceeding and the federal court
proceedi ng nust involve the sane or nearly identical clains and

parties. Id. at *2 (citing Trent v. Dial Medical of Fla. Inc.,

33 F.3d. 217, 224 (3d Cr. 1994)). There is no dispute that
these counts are “in fact virtually identical.” See
Counterclaimant’s Answer To CounterclaimDefs.” Mt. To D sm ss
at 6. The parties are also substantially the sane. Only Ml eck
is not a party to the suit filed in the Phil adel phia Court of
Common Pl eas.

Once the threshold requirenent of parallel proceeding is
met, courts are to consider the follow ng factors:

(1) Which court first assuned jurisdiction over

property involved, if any,; (2) Wether the federal

forumis inconvenient; (3) The desirability of avoiding

pi ecenmeal litigation; (4) The order in which the

respective courts retained jurisdiction; (5) Wether

federal or state |aw applies; and (6) Wether the state

court proceedi ngs woul d adequately protect the federal
plaintiff’s rights.



SEPTA v. Bd. of Revision of the Gty of Philadel phia, 49 F. Supp.

2d 778, 782 (E.D. Pa. 1999)(citing Trent, 33 F.3d at 225). This
list is not a nmechanical checklist; rather, courts are to

“careful ly bal ance the above factors,” while renenbering that
“the balance [is] weighted in favor of the exercise of

jurisdiction.” Mses H Cone Memi|l Hosp. V. Mercury Constr.

Corp., 460 U.S. 1, 16 (1983).

Here, there are no exceptional reasons warranting a stay.
The following factors do not favor staying of the Counterclains:
(1) this case does not involve property; (2) both the state and
federal forumare convenient to the parties; and (3) the clains
i nvol ve state |aw but federal courts are conpetent to hear state
clains. The only factor that weighs in favor of stay is that the
clains in the Phil adel phia Court of Common Pl eas were reinstated
i n Novenber 2000 and the Counterclai ns were subsequently asserted
in April 2001. This timng factor, however, is de m ninus,
consi dering the bal ance and absent any evi dence by the novant
t hat the Phil adel phia Court of Common Pl eas case has progressed
far nore extensively than this instant case.

As for the avoidance of pieceneal litigation, as |long as
both parties insist on proceeding with their respective cases,

there may be no avoi ding pieceneal litigation. Assum ng the



Counterclains are conpul sory,? it would be nore efficient for
this Court to resolve all of the clains since they involve the
sane nucl eus of operative facts. Since the state action w ||
proceed regardl ess of whether this Court stays the counts in this
federal action, however, neither duplicative nor pieceneal
litigation may be avoided by this Court’s stay. |In any case,
abstention nust be grounded in nore than just an interest in

avoiding duplicative litigation. CFl of Ws., 1999 W. 994021 at

*3 (citation omtted).

In the alternative, Plaintiffs have requested that this
court enjoin the parallel state court proceeding. Cenerally,
federal courts may not enjoin on-going state proceedi ngs, absent
exceptional circunstances as provided by exceptions to the Anti-

I njunction Act. See 28 U S.C 8§ 2283 (1994); Atlantic Coast Line

R R v. Brotherhood of Loconotive Engrs., 398 U S. 281, 286-87

(1970). Plaintiffs here do not even nake an attenpt to overcone
the prohibitions of the Anti-Injunction nor do the facts of this
case neet any of the exceptions. As such, Plaintiffs’ request
for enjoinment of parallel state court proceeding is summarily
deni ed.

C. Abuse of Process (Count VII)

Plaintiffs argue Count VIl is not a pendent state claimand

2The Plaintiffs have not addressed whether the Counterclains
asserted by the Cohn Defendants are in fact conpul sory or nerely
perm ssi ve.



that it should be resolved under Federal Rule of Cvil Procedure
11. Currently, there is no Rule 11 notion pending. The Court
W Il assune, despite the Plaintiffs’ lack of clarity, that they
are arguing this Counterclaimis not conpul sory but rather a
perm ssive counterclaimlacking an i ndependent basis of
jurisdiction.

The Countercl ai mof abuse of process has no i ndependent
jurisdictional basis® since there is no federal common | aw of

abuse of process. Weeldin v. Weeler, 373 U S. 647, 652

(1963). Additionally, the parties |lack conplete diversity.
Because there is no federal question nor diversity jurisdiction,
the Court may only hear the abuse of process counterclai munder
suppl enental jurisdiction. Under supplenental jurisdiction,
federal courts may hear state | aw based counterclains if they
ari se out of the sane transaction or occurrence as the anchor
federal claimor clains. 28 U S. C 8§ 1367.

Under Federal Rule of G vil Procedure 13, only counterclains

3 Plaintiffs wongfully cite Thomason v. lLeherer P.C., 183
F.R D. 161 (1998) to support dismssal. |In Thomason, the court
held that in a case where the allegation of abuse of process
arose froma case initiated in federal court, the abuse of
process claimhad to be resolved in federal court even where the
federal court had dism ssed the underlying case based on | ack of
federal question. See Thomason, 183 F.R D. at 163-4. Federal
courts retain jurisdiction to determ ne whether attorneys who
appear before federal courts abused the federal judiciary system
for inproper purposes. |[d. at 169. Here, however, the abuse of
process cl ai mhas been asserted agai nst the individual
plaintiffs, not the lawer. As such, Thomason is inapplicable.

10



whi ch arise out of the sanme transaction or occurrence as the
subj ect matter of the opposing party’s clains are conpul sory.
Any ot her counterclains are nerely perm ssive and require an

i ndependent jurisdictional basis. See Reitz v. Dieter, 840 F

Supp. 353, 355 (E.D. Pa. 1993)(citations omtted). Counterclains
for abuse of process do not arise out of the sane transaction or

occurrence as the underlying claim ATX Tel ecomuni cations Serv.

v. US Wats, Gv. A No. 92-3328, 1993 W 30076 at *1-2 (E. D

Pa. 1993). As such, this Court does not have suppl enental
jurisdiction over the Counterclai mof abuse of process and
Counterclaim Count VIl nust be dism ssed for |ack of subject
matter jurisdiction.

Accordingly, Plaintiff’s Mdtion To D sm ss Defendants’
CounterclaimCounts I, Il, Ill and Vis denied. Plaintiffs’
Motion to Stay and in the alternative, to enjoin parallel state
court proceedings is denied. Plaintiffs’ notion to dism ss abuse

of process clains is granted.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADENA, I NC., et al : ClVIL ACTION
Plaintiffs, :

V.

CLI FFORD B. COHN, ESQ, et al :
Def endant s. : No. 00-3041

ORDER

AND NOW this day of NOVEMBER, 2001, in consideration of
the Motion To Dism ss Defendants’ Counterclainms (Doc. No. 29)
filed by Adena Inc., David Long, Donna Long, and Carolyn Long
(“Plaintiffs”) and the Response of the Defendants Cifford B.
Cohn, Esq., Cohn & Associates, and Philippe Ml ecki
(“Defendants”) thereto, it is ORDERED:

1. The Plaintiffs’ notion to dism ss Counterclai mCounts |,
I1, 111, and V with prejudice is DEN ED.

2. The Plaintiffs’ notion for Stay of CounterclaimCounts
11, 1V, Vand VI, pending resolution of parallel state court
proceedings or in the alternative, enjoinnment of state court
proceedi ngs i s DENI ED.

3. The Plaintiffs’” notion to dism ss CounterclaimCount VII

i s GRANTED. Def endants’ CounterclaimCount VII is DI SM SSED.

BY THE COURT:

JAMES MG RR KELLY, J.



