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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

:
IN RE: NORTHWESTERN INSTITUTE :
OF PSYCHIATRY, INC. :

:
v. : MISC. NO.  01-MC-151

:
THE TRAVELERS INDEMNITY COMPANY :
                                                                                    :                                                                      

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

:
IN RE: : NO.  00-33364

:
NORTHWESTERN INSTITUTE : CHAPTER 11
OF PSYCHIATRY, INC. :

:
Debtor. :

                                                                                    :                                                                      
NORTHWESTERN INSTITUTE :
OF PSYCHIATRY, INC. :

:
Plaintiff, :

:
v. : ADV. NO.  01-656

:
THE TRAVELERS INDEMNITY COMPANY :

:
Defendant. :

                                                                                    :                                                                      

MEMORANDUM

ROBERT F. KELLY, Sr. J. NOVEMBER 8, 2001

Presently before this Court is the Motion for Reconsideration of the Order denying

the Motion for Withdrawal of the District Court’s Reference of the Adversary Action to the

Bankruptcy Court filed by Travelers Indemnity Company (“Travelers”).  For the reasons set forth
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below, this Court will grant both Travelers’ Motion for Reconsideration and Travelers’ Motion

for Withdrawal of the District Court’s Reference to the Bankruptcy Court of the Adversary

Action No. 01-656, and will transfer the entire adversary matter to the District Court.

I.  BACKGROUND

The Plaintiff/Debtor, Northwestern Institute of Psychiatry, Inc. (“Northwestern”),

operates a full service, 146-bed psychiatric hospital (“the Facility”) in Fort Washington,

Pennsylvania.  On October 27, 2000 (“Petition Date”), Northwestern filed a Voluntary Petition

for Reorganization under Chapter 11 of the United States Bankruptcy Code in the Eastern

District of Pennsylvania.  Since the Petition Date, Northwestern has continued in possession of

its assets as a debtor-in possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code, and,

since November 2, 2000, Northwestern has been jointly administered pursuant to Bankruptcy

Rule 1015(b).

On April 1, 2001, Northwestern obtained an insurance policy (“the Policy”) from

Travelers.  On June 16, 2001, Northwestern alleges that the Facility sustained flood damage. 

Travelers refused coverage based on its conclusion that the property was located in a flood zone

for which coverage was excluded under the Policy.  Therefore, on July 26, 2001, Northwestern

filed an adversary Complaint against Travelers seeking a declaration of its’ and Travelers’ rights

to insurance coverage under the Policy.  In addition, due to the critical nature of Northwestern’s

financial situation, Northwestern sought an expedited trial for a declaration of whether or not the

Policy covered the flood damage.

On August 10, 2001, pursuant to 28 U.S.C. §157(d), Travelers filed a Motion

Seeking Withdrawal of the District Court’s Reference to the Bankruptcy Court contending that
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this Court should withdraw its reference since the adversary action is a non-core matter.  By an

Order dated September 20, 2001, this Court denied Travelers’ Motion for Withdrawal of

Reference as this Court concluded that the adversary action which involves a post-petition

contract with a debtor-in-possession is categorized as core under 28 U.S.C. §157.  See

Northwestern Inst. of Psychiatry, Inc. v. Travelers Indem. Co., No. 01 Misc.151, 2001 WL

1117663 (E.D. Pa. Sept. 20, 2001).  At the time when this Court denied Travelers’ Motion for

Withdrawal of Reference, Travelers had not yet answered the adversary Complaint.  

On October 4, 2001, Travelers filed an Answer to the First Amended Complaint

With Affirmative Defenses and a Jury Trial Demand.  In addition to its jury demand, pursuant to

28 U.S.C. §157(e), Travelers pled that it does not consent to a jury trial conducted by the

bankruptcy judge.  Therefore, in light of the fact that Travelers has now filed its Answer with a

Jury Demand and has pled that it does not consent to a jury trial conducted by the bankruptcy

judge, this Court will reconsider the Motion for Withdrawal of the Reference to the Bankruptcy

Court in order to prevent manifest injustice. See N. River Ins. Co. v. Cigna Reinsurance Co., 52

F.3d 1194, 1218 (3d Cir. 1995)(enunciating that a motion for reconsideration is appropriate

where there is need to prevent manifest injustice).

II.   DISCUSSION

A.  Standard for Withdrawal of Reference

This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 157(a), which

provides: “Each district court may provide that any or all cases arising under Title 11 and any or

all proceedings arising in or related to a case under Title 11 shall be referred to the bankruptcy

judges for the district.”   28 U.S.C. § 157(a).  However, this Court may withdraw its reference to
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the Bankruptcy Court in accordance with the provisions set forth in Section 157 of the

Bankruptcy Code:

The district court may withdraw, in whole or in part, any case
referred under this section, on its own motion or on timely motion
of any party, for cause shown.  The district court shall, on timely
motion of a party, so withdraw a proceeding if the court determines
that resolution of the proceeding requires consideration of both title
11 and other laws of the United States regulating organizations or
activities affecting interstate commerce.

28 U.S.C. §157(d).  Since Northwestern’s claims do not require consideration of any federal law

or any issues which would mandate withdrawal, Travelers seeks permissive withdrawal of

reference under the first sentence of Section 157(d).

Although there is no statutory definition of what constitutes “cause shown” under

28 U.S.C. §157(d) for permissive withdrawal of a reference, “the statute requires in clear terms

that cause be shown before the reference can be withdrawn.”  In re Pruitt, 910 F.2d 1160, 1168

(3d Cir. 1990).  The Third Circuit has set forth several factors which the District Court should

consider when deciding whether to withdraw the reference in order to promote judicial economy:

 (1)  promoting uniformity in bankruptcy administration; (2)  reducing forum shopping and

confusion; (3)  fostering the economical use of the debtors' and creditors' resources; and (4) 

expediting the bankruptcy process.  Id. at 1165 (adopting  Holland Am. Ins. Co. v. Succession of

Roy, 777 F.2d 992, 999 (5th Cir. 1985)).  In determining whether cause is shown, courts

generally begin by considering the threshold question of whether the matter to be withdrawn is

“core” or  “non-core” to the bankruptcy case.  In re Pelullo, No. 95-22430, 1997 WL 535155

(E.D. Pa. Aug.15, 1997).  Another factor to consider when determining whether cause is shown

for withdrawal is whether or not there has been a jury demand and, if so, whether the party
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demanding the jury trial is entitled to a trial by jury.   This Court has already determined that the

adversary action is core.  Therefore, in the matter sub judice, this Court must first determine if

Travelers is entitled to a jury trial.  If Travelers is entitled to a jury trial, then this Court must

decide whether the principles of judicial economy would be better served by withdrawing the

reference to the Bankruptcy Court.  

B.  Right to Jury Trial

In its Answer to the First Amended Complaint, Travelers requested a jury trial.  

Title 28 U.S.C. §157(e) provides: If the right to a jury trial applies in a proceeding that may be

heard under this section by a bankruptcy judge, the bankruptcy judge may conduct the jury trial if

specially designated to exercise such jurisdiction by the district court and with the express

consent of all the parties. 28 U.S.C. § 157(e)(emphasis added).  Because Travelers is

withholding its consent to a jury trial in the Bankruptcy Court, it argues that the reference should

be withdrawn.  Both parties agree that by the nature of the claims against it, Travelers has a

constitutional right to a jury trial.  The Seventh Amendment provides: “[i]n Suits at common law,

where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be 

preserved.”  U.S. CONST. amend. VII.  The Supreme Court, in In Granfinanciera, S.A. v.

Nordberg, explained that “Suits at common law” referred to those controversies in which legal

rights were to be determined, as distinguished from those cases in which “equitable rights alone

were recognized, and equitable remedies were administered.”  In Granfinanciera, S.A. v.

Nordberg, 492 U.S. 33, 41 (1989)(internal citations omitted).  The Seventh Amendment requires

a jury trial “only if a cause of action is legal in nature and it involves a matter of private right.” 

Id. at 42 n. 4.  The present case, which involves a determination of contract rights, bad faith and
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punitive damages, is clearly legal in nature and involves a matter of private right.  

In their present response to Travelers’ Motion for Reconsideration, Northwestern

has failed to articulate any reason why Travelers is not entitled to a jury trial.  Travelers filed its

Answer to the Amended Complaint with it Jury Demand and refusal to consent to a jury trial

before the bankruptcy judge on October 4, 2001, in full compliance with Local Bankruptcy Rule

9015, and filed its Motion for Reconsideration of the Motion for Withdrawal of Reference to the

Bankruptcy Court on October 5, 2001, in full compliance with 28 U.S.C. §154(d).  Therefore,

Travelers, as the non-consenting party, has affirmatively and timely filed its jury demand, notice

of non-consent and petition for withdrawal.  In light of the foregoing, this Court must examine

whether withdrawal of the reference is judicially economical pursuant to the In re Pruitt factors.  

C. Withdrawal is in the Interest of Judicial Economy

  This Court has the option at this point of withdrawing the entire adversary matter,

or withdrawing only the trial portion, leaving the pre-trial and discovery matters to be handled by

the bankruptcy judge. See 28 U.S.C. §157(d).  As previously noted, this Court must consider the

principles of promoting judicial economy when considering whether to withdrawal of a reference

pursuant to 28 U.S.C. §157(d).  After considering the In re Pruitt factors, this Court finds that it

will be judicially economical to withdraw the entire reference of adversary action No. 01-656

from the Bankruptcy Court and transfer the adversary matter to the District Court.  By transferring

the entire adversary matter to the District Court, as opposed to transferring just the trial portion,

the District Judge will be better able to closely monitor this case and uniformly resolve all issues

which will expedite the adversary action and, in turn, the bankruptcy process.  In addition,

assigning only one District Judge to oversee the entire matter will reduce any confusion which
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may occur by splitting the matter in half by leaving the discovery and pre-trial matters in the

Bankruptcy Court and then transferring the matter to the District Court at a later date for only the

trial portion.  Therefore, for all the foregoing reasons, the withdrawal of the entire reference will

be a better use of the parties’ resources.

III.  CONCLUSION

For all the foregoing reasons, this court will grant Travelers’ Motion for

Reconsideration and will grant Travelers’ Motion for Withdrawal of Reference of Adversary No.

01-656.

An appropriate Order follows.
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THE TRAVELERS INDEMNITY COMPANY :
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ORDER

AND NOW, this             day of NOVEMBER 2001, upon consideration of the

Motion for Reconsideration of Order denying the Motion for Withdrawal of Reference filed by

Travelers Indemnity Company (Dkt. No. 5), Travelers’ Supplemental Memorandum in Support of

the Reconsideration Motion (Dkt. No. 6) and Northwestern Institute of Psychiatry, Inc.’s



Response thereto (Dkt. No. 7), it is hereby ORDERED that:

1. Travelers’ Motion for Reconsideration is GRANTED; and 

2. Travelers’ Motion for Withdrawal of Reference is GRANTED and Adversary No. 

01-656 is TRANSFERRED to the District Court.

BY THE COURT:

______________________________
Robert F. Kelly, Sr.  J.


