IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH E. RUSH : GAVIL ACTI ON
V.

KENNETH S. APFEL :
Comm ssi oner of Social Security . 00-2825

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Novenber 7, 2001
Plaintiff, Deborah Rush (“Rush”), seeks judicial review
under 42 U.S.C. 8 405(g) of the final decision of the
Conmi ssi oner of Social Security (the “Conmm ssioner”) denying her
clainms for Supplenental Security Insurance (“SSI”) and Disability
| nsurance Benefits (“DIB”) under the Social Security Act (the
“Act”). See 42 U.S.C. 8 401, et seq. The parties filed cross-

notions for sunmary judgnment. Upon d

novo review of plaintiff’'s

objections to the Report and Recommendati on of United States
Magi strate Judge Jacob Hart (“Judge Hart”), plaintiff’s notion
for summary judgnment will be denied and defendant’s notion for
summary judgnment will be granted.
BACKGROUND

Plaintiff filed clains for SSI on June 5, 1997, and DI B on
June 16, 1997. She alleged that carpal tunnel syndrone,
degenerative joint disease, arthritis, and hypertensi on rendered
her unable to work as of May 6, 1991. The Comm ssioner denied

plaintiff’s clains at the initial and reconsideration |evels of



review. After a hearing held Septenmber 1, 1998, the

Adm ni strative Law Judge (“ALJ”) determ ned plaintiff was not
di sabl ed and deni ed her clains by decision dated Decenber 16,
1998. The Appeals Council denial of plaintiff’s request for
review of the ALJ's decision nade it a final decision of the
Conmi ssi oner.

Havi ng exhausted her adm nistrative renedies, plaintiff
filed a conplaint seeking judicial review of the denial of her
clains. The court referred the parties’ cross-notions for
summary judgnent to Judge Hart for a Report and Recommendati on
(“R&R"). Judge Hart found substantial evidence supported the
ALJ’ s conclusion that plaintiff was not disabled. He recommended
denial of plaintiff’s notion for summary judgnent and the grant
of defendants’ notion for sunmary judgnent.

Plaintiff, filing objections to Judge Hart’s R&R, cl ai ned:
(1) the evidence did not support the finding that plaintiff could
performa range of |ight work; (2) the nedical evidence was not
properly evaluated; and (3) claimant’s credibility was not
properly eval uat ed.

DI SCUSSI ON

The court conducts de novo review of the portions of an R&R
to which specific objections have been filed. See 28 U S.C. §
636(b)(1)(C; Fed. R Cv. P. 72(b). To be eligible for social

security benefits, the clainmant nust denonstrate an inability to



engage in any substantial gainful activity by reason of any
medi cal | y determ nabl e physical or nental inpairnment, which can
be expected to result in death or which has |asted or can be
expected to last for a continuous period of not |less than 12
months. 42 U.S.C. 8§ 423(d)(1)(A). The inpairnment nust be such
that the claimant “is not only unable to do his [her] previous
wor k but cannot, considering [her] age, education, and work
experience, engage in any other kind of substantial gainful work
which exists in the national econony.” 42 U S.C. 8§ 423(d)(2)(A).
The plaintiff has the burden of proving the existence of a
disability and nust furnish nedical evidence establishing the
severity of the inpairnment. 42 U S . C 8 423(d)(5). A claimant
satisfies this burden by showing an inability to return to forner

work. See Rossi v. California, 602 F.2d 55, 57 (3d Gr. 1979).

The burden of proof then shifts to the Conm ssioner to show that,
given the claimnt’s age, education, and work experience, the
claimant has the ability to performspecific jobs that exist in

t he national econony. 42 U S.C. 8§ 423(d)(2)(A); 20 CF.R 8

404. 1520(f) .

The Comm ssioner decided this matter utilizing the five step
sequenti al eval uation process established by the Departnent of
Heal t h and Hunman Services to determ ne whether a person is
“di sabled.” This process requires the Conmm ssioner to consider,

i n sequence, whether a claimant: (1) is currently enployed; (2)



has a severe inpairnment; (3) has an inpairnment which neets or
equals the requirenments of a listed inpairnment; (4) can perform
past relevant work; and (5) if not, whether the claimnt can
performother work, in view of age, education and work
experience. 20 C F. R § 404.1520.

In review ng the decision of the Conm ssioner, the
Comm ssioner’s determ nation nust be upheld if supported by

substantial evidence. 42 U S.C 8§ 405(g); Richardson v. Perales,

402 U. S. 389, 390, 91 S.C 1420, 28 L.Ed.2d 842 (1971); Doak v.
Heckler, 790 F.2d 26, 28 (3d Cr. 1986). *“Substantial evidence
is defined as the rel evant evidence, which a reasonable m nd

m ght accept as adequate to support a conclusion.” Richardson v.

Perales, 402 U S. at 401. Substantial evidence is “nore than a
mere scintilla of evidence but may be sonewhat |ess than a

preponderance of the evidence.” G nsburg v. Richardson, 436 F.2d

1146, 1148 (3d Cr. 1979), cert. denied, 402 U S. 976, 91 S. C

1680, 29 L.Ed.2d 142 (1979). The court cannot conduct a de novo
review of the Conm ssioner’s decision or re-weigh the evidence of

record. See Monsour Med. Ctr. v. Heckler, 806 F.2d 1185, 1190

(3d cir. 1986), cert. denied 482 U S. 905, 107 S.C 2481, 96

L. Ed. 2d 373 (1987).
The ALJ may di sregard subjective conplaints when contrary

evidence exists in the record. See Mason v. Shalala, 994 F.2d

1058, 1067-68 (3d Cir. 1993), but the ALJ nust provide reasons



for doing so. See Serody v. Chater, 901 F. Supp. 925, 930

(E.D.Pa. 1995). Credibility determ nations are the province of
the ALJ and should be disturbed on reviewonly if not supported

by substantial evidence. See Van Horn v. Schweiker, 717 F.2d

871, 873 (3d Cir. 1983); 20 C.F.R § 404.1527(e).

Rush makes three objections to Judge Hart’'s R&R. In
considering these objections, the court has independently
reviewed the admnistrative record, the R&R, and the parties’
subm ssi ons.

bjection 1

Rush objects to Judge Hart’s concl usion that there was no
substanti al evidence to establish the range of alternate work the
ALJ found claimant could perform The vocational expert’s
concl usions could be relied upon and constituted substanti al
evi dence that Rush can performlight work with limtations.

A “vocational expert’s testinony concerning a claimant’s
ability to performalternative enploynent may only be consi dered
for purposes of determning disability if the questions
accurately portray the claimant’s individual physical and nental

[imtations.” Podedworney v. Harris, 745 F.2d 210, 210 (3d Grr.

1984). If there exists substantial evidence supporting the
claimant’s condition as described by the ALJ, then the ALJ may
rely on the vocational expert’s testinony about a person in such

a condition. Dunas v. Schweiker, 712 F.2d 1545 (2nd Cir. 1983).




Here, the ALJ posed a hypothetical question to the
vocational expert that specifically characterized Rush’s
situation as requiring: (1) alimted range of |ight work; (2)
the opportunity to elevate her legs; (3) limted standing; (4)
limted wal king; and (5) Ilimted repetitive bilateral hand or
wrist notion. The vocational expert’s response, listing several
j obs suitable for Rush, showed his understandi ng of Rush’s
specific needs. The vocational expert corroborated his response
by stating he had personally placed people with the need to have
their legs elevated; he had determ ned his percentages of
avai | abl e work through surveying, observing jobs sites, and
communi cating with enployers. The vocational expert concl uded
that a significant nunber of jobs existed in both regional and
nati onal econom es, given Rush’s residual functional capacity,
age education and past worKk.

bj ection 2

Rush clains the ALJ did not properly evaluate the nedical
evi dence of record. “A court considering a claimfor disability
benefits must give greater weight to the findings of a treating

physi cian.” Mason v. Shalala, 994 F.2d at 1067. This is

particularly true “when the opinion reflects an expert judgnment
based on a continuing observation of the patient’s condition over
a prolonged period of tinme.” Podeworny, 745 F.2d at 217.

Here, Rush’s treating physician for her carpal tunnel



syndronme, Dr. Liebenberg, repeatedly found that she was “doi ng
very well” in both hands after corrective surgery. Additionally,
Dr. Liebenberg found that Rush had a full range of notion and
that her sensation was intact. Later examnations in April,
1997, showed only slight and mld changes in the prognosis of her
left wist.

The ALJ considered evidence concerning the arthritis in
Rush’ s knees. However, her physicians’s exam nation reveal ed no
erythema, no swelling, no tenderness to pal pation and full range
of notion of her right knee. The ALJ al so considered Rush’s
disabilities concerning Rush’s wei ght, but Rush did not need
assi stive devices for anbul ation, she had normal range of notion,
and her neuro-status was intact. Her physician, Dr. Myers,
sinply advised her to | ose wei ght.

Rush al so relies on her hypertension, but there is concern
over the accuracy of her readings. Rush had a normal
el ectrocardiogram and there is no evidence of end organ danmage
from hypertension.

On de novo review of the ALJ's consideration of Rush’s

claimed disabilities, there is substantial evidence that Rush’s
medi cal history does not present a disability preventing her from
perform ng work. The nedical reports from Rush’s physicians
considered by the ALJ were corroborated by the two state agency

nmedi cal assessnent’s of Rush’s Residual Functional Capacity.



The agency assessnents concluded that: (1) Rush was limted
to lifting twenty-five pounds occasionally and ten pounds
frequently; (2) Rush could sit, stand or walk for six hours in an
ei ght hour workday with normal breaks; (3) Rush had no
limtations on operating hand or foot controls; and
(4) Rush suffered no exertional or functional work-rel ated
[imtation. Rush’s Residual Functional Capacity assessnent

denonstrates she neets the standards for light work as well as
the standards for sedentary work as defined by the Soci al
Security Regulations.! Rush is under a physician's care and is

taki ng prescribed nedicine for her arthritis pain and

! The Regul ations define light work as lifting no nore than
ten pounds regularly, and twenty pounds occasionally. A job is
in this category when it requires a good deal of wal king or
standing, or when it involves sitting nost of the tinme with sone
pushing and pulling of the armor leg controls. 20C F.R 88
404. 1567 and 416. 967.

Under Section 20 C. F. R 404. 1567, the Conm ssioner defines
“sedentary work” to include: “jobs which involve lifting no nore
than ten pounds at a time and occasionally lifting or carrying
articles like docket files, ledgers, and small tools. Although a
sedentary job is defined as one which involves sitting, a certain
anount of wal king and standing is often necessary in carrying out
job duties. Jobs are sedentary if wal king and standing are
requi red occasionally and the sedentary criteria are net.” 20
C.F.R 8 404.156(a).

Social Security Ruling 83-10 defines occasionally as “from
very little up to one third of the tinme. Since being on one’s
feet is required ‘occasionally’ at the sedentary |evel of
exertion, periods of standing or wal king should generally total
no nore than about two hours of an ei ght-hour work day, and
sitting should generally total approximately six hours of an

ei ght-hour work day. Wrk process in specific jobs will dictate
how often and how | ong a person will need to be on his or her
feet to obtain or return small articles.” SSR 83-10.
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hypertension that allows her to performgainful activity. Here,
ALJ’ s eval uation of the nedical record was supported by
substanti al evidence.

bj ection 3

Rush al l eges that the ALJ did not properly eval uate
claimant’s credibility concerning her pain [imtations. Wen a
plaintiff clainms that the ALJ failed to properly consider
subj ective conplaints of pain, the court nust determ ne whether
the ALJ considered all the evidence relevant to plaintiff’s
conpl ai nts of pain and whether the evidence so contradicts
plaintiff’s subjective conplaints that the ALH coul d di scount her

testinony as not credible. See Benskin v. Bowen, 830 F.2d 878,

882 (8th Cir. 1978).

Factors for evaluating subjective conplaints of pain
i nclude: (1) the objective nedical evidence; (2) the subjective
evi dence of pain; (3) any precipitating or aggravating factors;
(4) the claimant’s daily activities; (5) the effects of any
medi cation; and (6) the claimant’s functional restrictions. See

Pol aski v. Heckler, 739 F.3d 1320, 1322-23 (8th Gr. 1984).

Pai n al one may be disabling within the neaning of the Soci al
Security Act if it is supported by objective nedical evidence
showi ng the existence of a nedical inpairnment, which could
reasonably be expected to cause the pain. However, if

i nconsi stencies in the record and a | ack of supporting nedical



evi dence support the ALJ' s decision, the court should not
reverse the decision sinply because sone evidence may support the

opposite conclusion. See Marciniak v. Shalala, 49 F.3d 1350,

1354 (8th Cir. 1995).

The ALJ determ ned that Rush’s conpl aints of pain were not
credi bl e because the nedi cal evidence did not support Rush’s
clains. Dr. Liebenberg found that Rush had full range of notion
in her hands. Rush had full range of notion in her right knee.
Al so, the two state agency nedi cal assessnent’s of Rush’'s
Resi dual Functional Capacity concluded that Rush had no
[imtations on operative hand or foot controls.

The ALJ found that Rush was limted from perform ng nmedi um
heavy or very heavy work and that Rush has work limtations
preventing prolonged standing or wal ki ng, and repetitive notions
of her hands and wists. She needed to elevate her |egs, but
these limtations do not prevent her fromlight or sedentary
wor K.

The ALJ al so considered that claimant maintains a full range
of activities of daily living. Wile Rush nay have pain, her
activities as primary caretaker of her children continue. She
perfornms househol d chores, cooks, takes out the trash, drives,
and wal ks to the bus. Rush’s ability to performthese daily
activities is inconsistent with her allegations of pain. Rush

t akes nedi cations for her pain and hypertension, with the limted
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side-effect of a upset stomach. |In balancing the Pol aski
factors, the objective nedical evidence that Rush had no
functional |imtations outweighs her subjective conplaints. The

ALJ did not err in discrediting Rush’s allegations. See Pol aski,

739 F.3d at 1322-23.
Where the ALJ explicitly discredits testinony and gi ves good
reasons for so doing, the court will defer to that judgnent.

Hogan v. Apfel, 239 F.3d 958, 962 (8th Gr. 2001). Here, the ALJ

finding that Rush’s subjective conplaints of disabling pain were

not credi ble, was supported by substantial evidence of record.

CONCLUSI ON

Summary judgnent will be granted in favor of the defendant.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH E. RUSH : GAVIL ACTI ON
V.

LARRY G MASSANARI :
Comm ssi oner of Social Security . NO 00-2825

ORDER

AND NOW this 7th day of Novenber, 2001, upon consideration
of the cross-notions for sumary judgnent, de novo review of
Report and Reconmendation of United States Magi strate Judge
Thomas J. Reuter, the objections and response thereto, and for
the reasons stated in the foregoing Menorandum it is hereby
ORDERED t hat :

1. Plaintiff’s objections to the Report and Reconmendati on
are OVERRULED

2. The Report and Recommendation (#11) is APPROVED AND
ADOPTED

3. Plaintiff’s notion for summary judgnent (#7) is DEN ED.

4. Def endant’ s notion for summary judgnent (#8) is
GRANTED.

5. JUDGMVENT | S ENTERED in favor of defendant Larry G
Massanari, Conmm ssioner.

Norma L. Shapiro, S.J.
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