IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 96-00540- 04
V.
: (CIVIL ACTI ON
GEORGE GONZALEZ : No. 00- 4615)
MEMORANDUM AND ORDER
HUTTON, J. November 6, 2001

Currently before the Court is the Petitioner George Gonzal ez’ s
Motion to Vacate, Set Aside or Correct a Sentence pursuant to 28
U S. C 8§ 2255 (Docket No. 275), the United States’ Response to the
Petitioner’s Petition to Vacate, Set Aside or Correct his Sentence
Pursuant to 8 2255 (Docket No. 291), and the Petitioner’s Response
to the Governnment’s Menorandumin Qpposition to his 8 2255 Mtion
(Docket No. 293). For the follow ng reasons, the Court denies
Petitioner the relief sought.

. BACKGROUND

On May 26, 1998, Ceorge CGonzalez (“Petitioner”) and four co-
defendants pled guilty to conspiracy to distribute cocai ne pursuant
to 21 U S.C 8§ 846. At sentencing on October 23, 1998, the court
found that Petitioner conspired to distribute at least fifteen
(15), but less than fifty (50) kilograms of cocaine. Petitioner
was subsequently sentenced to 151 nonths inprisonnent. Petitioner

did not file an appeal. On Septenber 12, 2000, Petitioner filed a



pro se notion seeking relief from judgnent. Pursuant to United

States v. Mller, 197 F.3d 644 (3d Cr. 1999), this Court then

ordered the Cderk of Court fo furnish Petitioner wth the
appropriate forns for filing a 28 U S.C. 8§ 2255 petition, and
Petitioner was given the opportunity to anmend his Mdtion to i nclude
all cognizable clains, or proceed with the Mdtion as filed. The
Petitioner responded by filing a section 2255 noti on on Cctober 23,
2000. The United States filed its response to Petitioner’s notion
on August 27, 2001, and Petitioner filed a response to the
Governnent’s argunents the foll ow ng nonth.

Relying on the Suprenme Court's decision in Apprendi v. New

Jersey, 530 U S. 466, 120 S.C. 2348, 147 L.Ed.2d 435 (2000)

Petitioner now seeks to vacate, set aside or correct his sentence
under 28 U. S.C. 8§ 2255 because he clains “[e]nhancenent . . . at
the sentencing on the drug quantity was not determ ned by a proper
standard of proof, reasonable doubt.” Pet.’s Mdt. at § 12A. Based
on Apprendi, Petitioner argues that an indictnent such as his “my
be flawed when additional factors are not submtted wthin and
presented to a G and Jury.” Pet.’s Resp. to Gov.’s Opp’'n Mt. at
1. The Governnent, in turn, argues that Petitioner’s claimis tine
barred by the one-year statute of I|imtations applicable to
petitions under section 2255. Moreover, the Governnent contends
t hat Apprendi does not apply retroactively to cases on coll ateral

revi ew under section 2255, nor does Apprendi apply to Petitioner’s
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claim

1. DI SCUSS| ON

A prisoner who is in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
violation of the Constitution or laws of the United States,
or is otherwise subject to collateral attack, may nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence.” 28 U . S.C. 8§ 2255 (West 2001). The district court is
given discretion in determ ning whether to hold an evidentiary

hearing on a prisoner’s notion under section 2255. See Gov't of

the Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Cr. 1989). In

exercising that discretion, the court nust determ ne whether the
petitioner’s clains, if proven, would entitle himto relief and
t hen consi der whet her an evidentiary hearing i s needed to determ ne

the truth of the allegations. See Gov't of the Virgin Islands v.

Weat herwax, 20 F.3d 572, 574 (3d Gr. 1994).

A. Tinmeliness of Petitioner’'s Section 2255 Mtion

First, the Governnment contends that Petitioner’s section 2255
nmotion is barred by the applicable statute of limtations. See
Gov.’'s Resp. to Def.’s Pet. at 4. Section 2255 establishes a one-
year period of limtations for notions brought under this section.
See 28 U S.C. § 2255. The statute provides that the Iimtations
period begins to run fromthe | atest of:

(1) that date on which the judgnment of conviction becones
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final;

(2) the date on which the inpedinent to making a notion
created by governnental action in violation of the
Constitution or laws of the United States is renoved, if
t he novant was prevented from neking a notion by such
governnental action;

(3) the date on which the right asserted was initially
recogni zed by the Suprenme Court, if that right has been
newly recognized by the Suprene Court and nuade
retroactively applicable to cases on coll ateral review
or;

(4) the date on which the facts supporting the claimor
clains presented coul d have been di scovered through the

exerci se of due diligence.

In this case, the Court inposed sentence on Cctober 23, 1998.
Petitioner did not appeal his judgnent or sentence. Accordingly,
Petitioner’s conviction becane final ten days after the inposition

of this judgnment on Novenber 3, 1998. See Kapral v. United States,

166 F.3d 565, 570 (3d Gr. 1999) (judgnent becones final on the
date on which defendant's tinme for filing a tinely petition for
certiorari review expires). Therefore, when the Defendant filed
the present notion on Septenber 12, 2000, it was untinely under

section 2255(1). Moreover, Petitioner does not contend that the



Government inpeded his ability to assert his claim and thus
section 2255(2) does not apply. Nor does Plaintiff allege that he
was unaware of the facts supporting his claim at the date of
sent enci ng under section 2255(4). Therefore, the main inquiry in
the instant notion is whether Petitioner asserts a right that was
“neWly recognized by the Suprene Court and nade retroactively
applicable to cases on collateral review” 28 U S. C. 8§ 2255(3).

B. Retroactivity of Petitioner’'s Apprendi daim

The Petitioner makes only one claimin his notion in which he

relies on the Suprenme Court's decision in Apprendi v. New Jersey,

530 U. S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). |In Apprendi,
the Suprenme Court held that "other than the fact of a prior
conviction, any fact that increases the penalty for a crine beyond
the prescribed statutory maxi num nust be submtted to a jury, and
proved beyond a reasonable doubt.” Id. at 490. Petitioner
seem ngly contends that the Court erred by determ ning the anount
of cocaine as a sentencing factor, rather than requiring the
Governnent to prove the anount beyond a reasonabl e doubt. See
Pet.’s Mot. at T 12A. According to Petitioner, he did not raise
this claim previously because such a claim only becane feasible
“upon the closing of the Suprene Court’s 1999 term” 1d. at § 13.

Wil e Apprendi clearly announced a new rule of law, courts
have consistently found that Apprendi is not applicable

retroactively to cases on collateral review. See In re Turner, No.
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00- 2660, 2001 W. 1110349, at *1 (3d Gr. Sept. 21, 2001) (*Apprendi
has not been ‘nmade retroactive to cases on collateral review by the

Suprene Court.’”); United States v. G bbs, 125 F. Supp.2d 700, 707

n.10 (E. D. Pa. 2000) (listing cases that have deci ded t hat Apprendi

is not retroactive to cases on collateral review); see also United

States v. Rodriguez, No. Crim A 94-0192-10, 2001 W 311266, at *6

(E.D. Pa. March 28, 2001).

In the recent case of In re Turner, No. 00-2660, 2001 W

1110349, at *1 (3d Cr. Sept. 21, 2001), the United States Court of
Appeals for the Third Grcuit Court joined a majority of other
Crcuits in recognizing that Apprendi may not be applied
retroactively to cases on collateral revi ew. See, e.q.,

Sustache-Rivera v. United States, 221 F.3d 8, 15 (1st G r. 2000)

("[1]t is clear that the Suprene Court has not nade the [ Apprendi]

rule retroactive to cases on collateral review "); Jones v. Smth,

231 F.3d 1227 (9th G r. 2000) (holding that the new rul e announced
in Apprendi does not satisfy the requirenents announced in Teague
for retroactivity). In Turner, the court considered argunents
simlar to those Petitioner raises in the instant notion. In
appealing his sentence, the petitioner in Turner attenpted to
“characterize[] the newrule in Apprendi as a substantive rule of
constitutional |aw because it forces the Governnent to treat
certain facts as the equivalent of substantive offense elenents

(and thus submt themto a jury and prove them beyond a reasonabl e
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doubt), which ot herw se woul d be nere sentenci ng factors determ ned

by a judge.” |1d. at *3. The court found that “Apprendi is nerely
arguably substantive - certainly no Suprene Court holdings

‘“dictate’ that Apprendi establishes a substantive rule of |aw
.7 1d. at *4.
Next, the petitioner argued that Apprendi was nerely an

extension of the Suprenme Court’s ruling inln re Wnship, 397 U S

538 (1970), in which the Court held that “a defendant cannot be
convicted of a crine ‘except upon proof beyond a reasonabl e doubt
of every fact necessary to constitute the crine with which he is
charged.’”” Turner, 2001 W 1110349, at *4 (citing Wnship, 397
US at 364). Since the Suprene Court held that Wnship applied
retroactively, the petitioner argued that Apprendi should be
afforded the sane treatnent. 1d. The court concl uded, however
that the Suprene Court has not nade Apprendi retroactive on
collateral review, and thus denied petitioner’s notion. 1d.

It is well settled that a petition brought under section
2255(3) “may only be allowed if the relevant ‘newly recognized
right has expressly been held retroactive by a controlling court

prior to the tinme the petition was filed.” Fluehr v. United

States, Cim No. 97-447, Civ. A No. 01-3171, 2001 W. 1002398, at
*1 (E.D. Pa. Aug 28, 2001). As noted above, the controlling court
in this District has held that Petitioner’s assertion of a “new

right” under Apprendi is not applicable retroactively. Tur ner



2001 W 1110349, at *1. In the instant case, the Petitioner's
conviction becane final on Novenmber 3, 1998, two years before the
i ssuance of the Apprendi decision on June 26, 2000. Ther ef or e,
under Turner, Petitioner may not avail hinself of its benefit in
the instant notion. Therefore, even if the Petitioner's facts
inplicated the ruling of Apprendi, the Petitioner would be unable
togainrelief. Wile the Court concludes that Petitioner’s claim
is tinme-barred, the Court w Il nonetheless briefly address the
merits of Petitioner’s Apprendi claim

C. Applicability of Apprendi to Petitioner’'s Uaim

The Governnent al so contends that Apprendi is inapplicable to
Petitioner’s claimsince Petitioner received | ess than the maxi mum
sentence. “Since the Apprendi decision |last year, this District
has seen many filings frominnates seeking reconsi deration of their

sentences, however the holding in Apprendi is narrow.” Ri stagno v.

United States, 134 F. Supp. 2d 630, 634 (M D. Pa. 2001). The Suprene

Court's holding in Apprendi requires that "any fact that increases

the penalty for a crine beyond the prescribed statutory naxinum

must be submtted to a jury, and proved beyond a reasonabl e doubt."
Apprendi, 530 U S. at 490 (enphasis added). In this case,
Petitioner was sentenced to 151 nonths, a period less than the
maxi mum 240 nonth sentence allowable wunder 21 US. C 8§
841(b) (1) (C). "Because application of the [United States]

Sentencing GQuidelines in this case does not inplicate a fact that
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woul d i ncrease the penalty of a crine beyond the statutory maxi num

the teachings of Apprendi v. New Jersey, are not relevant here.”

United States v. Cepero, 224 F.3d 256, 268 n.5 (3d Gr. 2000)

(internal citations omtted); see also United States v. WIIlians,

235 F. 3d 858, 863 (3d Cir. 2000) (“Apprendi is not applicable to
[ def endant ' s] sentence[] because the sentence actually inposed

was wel | under the original statutory maxi numof 20 years”).
Since Petitioner was sentenced to 151 nonths, which s
significantly | ess than 240 nont h maxi num sent ence al | owabl e under
8§ 841(b)(1)(C, the Court concludes that Apprendi does not provide
a basis for granting the requested relief.

D. Drug Quantity as an Essential Elenent of a Violation
of 21 U.S.C._ Section 846.

Finally, Petitioner contends that the indictnment in this case
was defective because it did not allege a specific drug quantity,
and thus the indictnment failed to allege all of the essentia
el enents of the offense. Specifically, Petitioner avers that,
whi | e he was sentenced according to 21 U.S.C. 8§ 846, in conjunction
with 21 U S.C § 841(b)(1)(A), “[n]o where in the Indictnment does
it allege or charge Petitioner with violating the provisions of 21
US C § 841(a)(1).” Pet.”s Resp. to Gov.’s Opp’'n Mt. at 3.
Therefore, according to Petitioner, “the Government constructively
anmended the indictnent to arrive at its sentence . . .7 1d.

Again, Petitioner’s reliance on Apprendi is msplaced. The

Apprendi Court declined to consider the i ssue of whether the United
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States Constitution requires that sentencing enhancenents nust be
alleged in the indictnent. Apprendi, 530 U S at 477 n.3.
Moreover, the Third Crcuit holds that drug quantity is not an

essential el ement of section 846 violation. See United States V.

Chapple, 985 F.2d 729, 731 (3d Cr. 1993); United States v. G bbs,

813 F.2d 597, 599-600 (3d Cr. 1986). So long as an indictnent
“fairly notifies [a defendant] of the charge and enables himto
pl ead acquittal or conviction in bar of future prosecutions for the

sane offense,” the indictnent provides a defendant with sufficient
noti ce of an enhanced penalty. G bbs, 813 F.2d at 599.

The indictnent at 1issue in the instant case provided
Petitioner with sufficient notice that he would be subject to the
enhanced penalty provision of section 841(b)(1) upon conviction.
Count One of the indictnent provided in part that Petitioner
“worked as a cocaine distributor for Jose Juan Arana. Their
activities included, but were not limted to, obtaining kil ograns
of cocaine, distributing cocaine and collecting proceeds fromthe
distribution of cocaine.” Superseding Indictnent, at 3. As such,
the indictnent provided adequate notice that the Governnent
i ntended to prove that Petitioner was responsi ble for quantities of
cocaine that would likely trigger the enhanced penalties under

section 841(b)(1).

11, CONCLUSI ON

For the foregoing reasons, the Court declines to grant
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Petitioner the relief sought. No evidentiary hearing is necessary
since the both the records before this Court establish that
Petitioner is not entitled to relief under section 2255. Moreover,
since Petitioner has failed to nake a “substantial showi ng of the
denial of a constitutional right,” 28 US. C. 8§ 2253(c)(2), no
certificate of appealability will issue.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 96-00540- 04
V.
: (CIVIL ACTI ON
GEORGE GONZALEZ : No. 00- 4615)

ORDER

AND NOW this 6'" day of Novenber, 2001, upon consideration
of Petitioner Ceorge Conzalez's Mtion to Vacate, Set Aside or
Correct a Sentence pursuant to 28 U S.C. § 2255 (Docket No. 275),
the United States’ Response to the Defendant’s Petition to Vacate,
Set Aside or Correct his Sentence Pursuant to 8 2255 (Docket No.
291), and the Petitioner’s Response to the Governnent’s Menorandum
in Opposition to his § 2255 Mdtion (Docket No. 293), IT IS HEREBY
ORDERED THAT:

1) Petitioner's Mtion to Vacate, Set Aside or Correct a
Sentence pursuant to 28 U. S.C. 8§ 2255 (Docket No. 275) is DEN ED;

2) The Court finds that there are no grounds to issue a
certificate of appeal ability;

3) The Clerk of the Court shall mark this case as CLOSED.

BY THE COURT:

HERBERT J. HUTTON, J.



