IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED J. TENUTO, Admi nistrator : ClVIL ACTI ON
of the Estate of Anthony Tenuto,:
deceased, on behal f of hinself
and all others simlarly
situated
V.
TRANSWORLD SYSTEMS, | NC. ; NO 99-4228

VEMORANDUM ORDER

Presently before the court is plaintiff’s unopposed
Motion for Prelimnary Approval of Settlenent and Notice to
Class. A class was certified pursuant to Fed. R Cv. P. 23(a)
and (b)(3) by Menorandum and Order of Septenber 29, 2000.
Fol | owi ng nedi ati on and conpl etion of discovery, the parties
entered into a settlenent agreement on May 9, 2001.?

The essence of the claimasserted by the representative
plaintiff is that defendant violated the Fair Debt Collection
Practices Act (“FDCPA’), 15 U.S.C. § 1692 et seq., by sending
virtually identical deceptive debt collection letters to the
cl ass nenbers. The class consists of all persons with
Pennsyl vani a addresses to whom def endant sent |etters containing
a statenment that post-judgnment renedies may include wage or bank

account garni shnment, in an attenpt to collect a debt incurred

'Shortly after executing the agreenent, the initial
class representative died. In the interim an adm nistrator of
his estate was appointed and | ater substituted as representative
plaintiff. He has now executed an anendnent ratifying the
settl enent agreenent.



primarily for personal, famly or household purposes, which were
not returned as undelivered during the one-year FDCPA |limtation
period preceding the commencenent of this action.?

The touchstone for approval of a class action
settlenent is a determnation that it is fair, adequate and

reasonable. See Eichenholtz v. Brennan, 52 F.3d 478, 482 (3d

Cr. 1995); Grsh v. Jepson, 521 F.2d 153, 157 (3d Cr. 1975).

In evaluating a settlenent for prelimnary approval, the court
det erm nes whet her the proposed settlenent discloses grounds to
doubt its fairness or other obvious deficiencies such as unduly
preferential treatnment of class representatives or segnents of
the class, or excessive conpensation of attorneys, and whether it

appears to fall within the range of possible approval. See In re

’Plaintiff also sought and secured certification of a
tandem cl ass of such persons who received this letter within four
years of the initiation of suit for purposes of relief under the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law
(“UTPCPL"), 73 P.S. § 201-1 et seq. Plaintiff now seeks to
abandon this class for three reasons. One is the unavailability
of nanes and addresses of recipients prior to 1998. As to such
persons, however, notice could be nmade by publication. Another
reason is that their inclusion would dilute recovery given the
$500, 000 cap on cl ass action damages. The referenced cap,
however, applies to FDCPA cl ai ns and not UTPCPL clains. |nsofar
as plaintiff is actually suggesting that defendant will not
i ncrease the pool of settlenment funds and they shoul d be
dedicated to the FDCPA clains, he is effectively seeking to
maxi m ze recovery for some prospective claimnts by elimnating
others whomhe initially undertook to represent. Plaintiff’s
ot her reason, however, is substantial and justifies his request
to proceed only on behalf of the FDCPA class. Recovery under the
UTPCPL is limted to actual damages and attorney fees. The
thrust of plaintiff’s effort is the recovery of statutory
damages. He has been unable to establish actual danmages. The
UTPCPL cl ass thus appears to be an illusory or phantom cl ass.
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Prudential Securities Incorporated Limted Partnerships

Litigation, 163 F.R D. 200, 209 (S.D.N. Y. 1995) (citing Manual

for Conplex Litigation 8 30.41 at 237 (3d ed. 1995)).

The settl enment agreenent is a product of |engthy arns-
| ength negotiations, concluded after conpletion of discovery.
The settlenment funds available to claimants constitute 44% of the
maxi mum recovery under the FDPCA. The agreenent al so provides
for a permanent injunction to ensure that defendant does not
again use the challenged letter in Pennsylvania. Defendant has a
potentially viable defense and resolution by trial would not be
risk free to the class. The proposed attorney fees are 30% of
the total fund.® The proposed incentive bonus for the class
representative is nodest and reasonable. There is no
preferential treatnent of the class representative or any segnent
of the class.

The agreenent provides for actual notice by mail. The
proposed notice sets forth all pertinent information in
under st andabl e | anguage. Any uncl ai mred funds woul d not revert to

def endant which thus has no incentive to limt its cooperation in

%The proposed fees represent 40% of the portion of the
fund dedi cated to paynent of clainms and fees. Even this is not
per se excessive. See In re Smthkline Beckman Corp. Sec. Lit.,
751 F. Supp. 525, 544 (E.D. Pa. 1990) (noting general range of
attorney fees in comon fund cases is 19%to 45%. O course,
the circunmstances of each case should be exam ned in assessing
fee requests and this is one function of the final fairness
heari ng.




effecting notice. The proposed claimformis concise and
conpr ehensi bl e.

The proposed settl enent discloses no grounds on its
face to doubt its fairness or other obvious deficiencies. It is
clearly within the range of possible approval.

ACCORDI NG&Y, this day of QOctober, 2001, upon
consideration of plaintiff's Motion for Prelimnary Approval of
Settlenment and Notice to Class (Doc. #59), the proposed
settl enment agreenent and ot her supporting submssions, ITIS
HEREBY ORDERED t hat said Mdtion is GRANTED and an appropriate

order inplenenting such approval will be entered herewth.

BY THE COURT:

JAY C. VWALDMAN, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED J. TENUTO, Adni ni strator : ClVIL ACTI ON
of the Estate of Anthony Tenuto,:

deceased, on behalf of hinself

and all others simlarly

si tuated
V.
TRANSWORLD SYSTEMS, | NC. ; NO. 99-4228
ORDER
AND NOW this day of October, 2001,

consistent with the court’s nenorandum and order of this date

prelimnarily approving the parties’ settlenent, |IT IS HEREBY
CORDERED t hat :

1. This action shall proceed as to the class
certified by the court’s nenorandum and order of Septenber 29,
2000 conprising all persons with addresses in the Comonweal t h of
Pennsyl vania to whom one or nore letters were sent on or after
August 20, 1998 by Transworld Systens, Inc. containing a
st at ement regardi ng post-judgnent remedi es substantially as
fol |l ows:

If [the creditor] were to opt to proceed

judicially, the costs necessary to obtain a

j udgnment are nost often added to the

del i nquent debt, thereby significantly

i ncreasing the anount of the original debt.
Post - j udgnent renedi es thensel ves can al so be



costly in a variety of ways, which may

i ncl ude wage or bank account garni shnment or

execution on other assets. (enphasis

suppl i ed),
which letters were not returned as undelivered by the post office
(“Tenuto Class Certification Letter”).

2. The court will hold a hearing (“Final Approval
Hearing”) on January 25, 2002 at 3:30 p.m in Courtroom 9-B,
United States Courthouse, 601 Market Street, Phil adel phia,
Pennsyl vania to determ ne whether the proposed settlenent is
fair, reasonabl e and adequate and should be finally approved, and
to consider an award of reasonable attorneys’ fees and expenses
payable fromthe Settlenment Fund (as defined in the Agreenent of
Settlenent), and an incentive award to the class representative.
The Final Approval Hearing may, fromtinme to tine and w thout
further notice to nenbers of the class, be continued or adjourned
by order of the court.

3. Notice of the proposed settlenent and of the Final
Approval Hearing shall be given within 30 days of the date of
this order by the class action settlenent adm ni strator approved
by the parties by third-class nmailing of the Notice of C ass
Action and of Proposed Settlenent (the “Notice”) in the form
submitted with the Motion for Prelimnary Approval and Notice to
Cl ass, except that nunbers for facsimle transm ssion shall be

provided with the nanes and address in section VII, which mailing

shal |l be individually addressed to each person neeting the cl ass



definition at the | ast known address for each person in the
Transworl d Systens, Inc. conputer stored database.

4. A nmenber of the class may opt out of the class at
any tinme until thirty (30) days before the Final Approval
Hearing. To opt out of the class, a class nenber nmust conplete
and return a request for exclusion to the admnistrator, as
described in the Cass Notice, which request for exclusion shal
be post-marked no | ater than Decenber 26, 2001 (the *Opt-Qut
Date”). Any nenber of the class who opts out shall not be
subject to the Agreenent of Settlenent or any final judgnent in
this case.

5. No nenber of the class, or any other person, shal
be heard at the Final Approval Hearing in opposition to class
certification, the Agreenent of Settlenent, plaintiff’s counsel’s
request for attorney’ s fees and expenses, or the proposed
i ncentive paynent to the class representative unless not |ater
than 5:00 p.m on January 4, 2002, three weeks prior to the Final
Approval Hearing, such person files with the Cerk of Court and
serves upon plaintiff’s counsel and counsel for Transworld
Systens, Inc. the following: (i) a statenent of each objection
being made; (ii) a description of the facts underlying each
objection; (iii) a list of any witnesses the objector may call;
and, (iv) a list of any exhibits which the objector may offer
during the Final Approval Hearing, together with true copies of

any such exhibits.



6. G ass nenbers, and any ot her person objecting,
shall file notice of objections with the derk of Court and serve
such notice of objections upon plaintiff’s counsel and counsel
for Transworld Systens, Inc. no |ater than January 4, 2002. Any
cl ass nenber or other person who fails properly or tinely to file
a notice of objection with the court, or fails tinely to serve
any such notice and objection on plaintiff’s counsel and counsel
for Transworld Systens, Inc. shall not be heard during the Final
Approval Hearing and his or her objections will not be
entertai ned, however, any class nenber is entitled to opt out of
the class through the Opt-Qut Date without filing an objection.

7. Any notice required by this order to be served on
plaintiff’s counsel and counsel for Transworld Systens, |nc.
shal |l be served by mail, hand-delivery or facsimle transm ssion
to the addresses and nunbers provided in the Notice.

8. The court has nmade no finding and Transworl d
Systens, Inc. has made no admi ssion of any liability, fault or
wrongdoi ng by Transworld or the entitlenent, apart fromthe
Agreenent of Settlenent, of any person to any neasure of damages
and Transworl d has not conceded the appropriateness of class
certification for any purpose other than settlenent. |f the
Agreenment of Settlenment is term nated pursuant to its terns, or
if the Settlenment is not approved or consunmated for any reason,

t he Agreement of Settlenent and all proceedings had in connection



therewith shall be without prejudice to the status quo ante

rights of the parties to this action.

BY THE COURT:

JAY C. VWALDMAN, J.



