IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA ETKIN : CViL ACTI ON

MERK & COWVPANY, | NC. and
METROPOLI TAN LI FE | NSURANCE :
COVPANY : NO. 00- 5467

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 30, 2001

Presently before this Court is Defendant’s WMtion for
Summary Judgnent (Docket No. 9), Plaintiff’'s Response thereto
(Docket No. 12), and Defendant’s Reply Brief (Docket No. 16).
For the foregoing reasons, Defendants’ Mtion for Sunmary

Judgnent i s GRANTED.

. BACKGROUND

On or about OCctober 3, 2000, Ms. Etkin filed a Conplaint
under the Enployee Retirenment Incone Security Act (“ERISA”) in
the Court of Comon Pleas of Philadel phia County. Def endant
filed a Notice of Renobval on October 27, 2000. Defendant filed

its Answer and Affirmati ve Def enses on Novenber 6, 2000.



Plaintiff’s Conplaint appears to allege a single-count ERI SA
violation, wunder 29 US. C. 8§ 1001 et. seq.. Specifically,
Plaintiff clains that the Defendant acted in an arbitrary and
capricious manner when it denied her <claim for Long-Term
Disability Benefits.

The factual allegations on which the Plaintiff bases her
claimare as follows. Plaintiff was first enployed with Merk &
Conpany on July 24, 1995. See Pl.’s Resp. to Def.’s Mot. Summ J.
at 2. Plaintiff was hired as a Laboratory Technician, and her
duties included recording research data in the virology field for
Measl es, Munps, Rubella, and Varicella vaccines. 1d. at 3. On
April 21, 1997, Plaintiff assuned a new position as Assistant
Medi cal Program Coordi nator. 1d.

A Performance Review dated February 22, 1999 was conducted
assessing Plaintiff’s work performance as Assistant Medical
Program Coordi nator from January of 1998 through Novenber of
1998. 1d. The report confirmed Plaintiff’s deteriorating work
performance and rated  her overal | performance as  “Not
Acceptable.” See Pl.’s Resp. to Def.’s Mt. Summ J. at 3.
Plaintiff’s |ast day of work was October 29, 1998. |d. at 4.

I n August of 1996, Plaintiff underwent nasal surgery. 1d.
Thereafter, Plaintiff alleges that she experienced facial pain,

head pain, sleep disturbances, neck pain, upper extremty



weakness, facial nunbness, and jaw pain. 1d. In the sumrer of
1997, Plaintiff was seen at the Mayo clinic by Dr. Kern, an
otol aryngol ogist, and Dr. Kent, a neurologist. [d. Dr. Kern
di agnosed the Plaintiff as having “Enpty Nose Syndrone.” |d. In
August 1997, Plaintiff came under the care of Dr. Slavitt, an
O ol aryngol ogist. 1d. Dr. Slavitt nenorialized that the
Plaintiff suffered pain related to lifting, sleeplessness and
facial pain. See Pl.’s Resp. to Def.’s Mot. Summ J. at 4.

In Decenber of 1998, Plaintiff began to see Dr. Petito, a
neurologist. Id. An MR conducted by Dr. Petito reveal ed several
disk protrusions in Plaintiff’s spine. Id. On March 2, 1999,
Plaintiff visited Dr. WIlliam Holder, who certified that
Plaintiff was able to work two hours per day. Id. Plaintiff also
visited Dr. Bayno, an osteopath, on June 15, 1999. |d.

Plaintiff filed her claimfor long termdisability benefits
on April 1, 1999. See Pl.’s Resp. to Def.’s Mot. Summ J. at 5.
Her application included, anong other things, a statenent by Dr.
Slavitt that Plaintiff was totally disabled due to Enpty Nose
Syndronme. [d. Interviews were also conducted with both Plaintiff
and Dr. Slavitt and included in the application file. 1d.

Metropolitan Life Insurance Conpany (“MetLife”), who served
as the Plan Adm nistrator on behalf of Merk, hired Network

Medi cal Review (“NVR’) to performa review of Plaintiff’s nedical



records. [d. at 6. A report dated Septenber 17, 1999 was

prepared and forwarded to MetLife. |d. The review ng doctors
were Dr. Tur ok, a neurol ogi st, and Dr. McCul | och, a
ot ol aryngol ogi st. Id. MetLife then received the nedical report

of Dr. MCulloch and Dr. Turok on Septenber 20, 1999. Id. 1In a
letter dated Septenber 29, 1999, Defendant notified Plaintiff
that, based on the file review by Drs. Turok and MCull och, her
claimfor long-termdisability benefits was deni ed.

On or about April 30, 2001, Defendants Merk & Conpany, Inc.,
and Metropolitan Life Insurance Conpany filed a Mdtion for
Summary Judgnment. On June 28, 2001, Plaintiffs filed a response
to Defendant’s Motion. On July 30, 2001, Defendant filed a reply

brief to Plaintiff’'s Response. The Court now considers these

filings.

1. LEGAL STANDARD

A. Summary Judgnent St andard

Rul e 56(c) of the Federal Rules of Cvil Procedure provides
that summary | udgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Civ. P.

56(c); see also Celotex Corp. v. Catrett, 477 U S. 317, 322-23,
4




106 S. C. 2548 (1986). The party noving for summary judgnent
"bears the initial responsibility of informng the district court
of the basis for its nmotion, and identifying those portions of
"the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,' which
it believes denonstrate the absence of a genuine issue of
material fact." Celotex, 477 U. S. at 323. Wen the noving party
does not bear the burden of persuasion at trial, as is the case
here, its burden "may be discharged by 'showing --that is,
pointing out to the district court--that there is an absence of
evi dence to support the nonnoving party's case.” 1d. at 325.
Once the noving party has filed a properly supported notion,
the burden shifts to the nonnoving party to "set forth specific
facts showing that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
allegations or denials of the [nonnoving] party's pleading,"
id., but nmust support its response with affidavits, depositions,

answers to interrogatories, or admssions on file. See Celotex,

477 U.S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d Cr. 1990).
To determ ne whether summary judgnent is appropriate, the
Court must determ ne whet her any genuine issue of material fact

exists. An issue is "material" only if the dispute "m ght affect



the outcome of the suit under the governing | aw. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505 (1986).

An issue is "genuine" only "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."”
| d. If the evidence favoring the nonnoving party is "nerely

col or abl e, not significantly probative,"” or anounts to only a
"scintilla,” summary judgnent may be granted. See id. at 249-50,

252: see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 586, 106 S. Ct. 1348 (1986) ("When the noving party
has carried its burden under Rule 56(c), its opponent mnust do
nore than sinply show that there is some netaphysical doubt as to
the material facts." (footnote omtted)). o course,
"[c]redibility determ nations, the weighing of the evidence, and
the drawing of legitimte inferences from the facts are jury
functions, not those of a judge." Anderson, 477 U.S. at 255

see also Big Apple BMN Inc. v. BMNof NN Am, Inc., 974 F.2d

1358, 1363 (3d Gr. 1992). Mor eover, the "evidence of the non-
movant is to be believed, and all justifiable inferences are to

be drawn in his favor." Anderson, 477 U S. at 255; see also Big

Apple BMN 974 F.2d at 1363. Thus, the Court’s inquiry at the
sunmmary judgnent stage is only the "threshold inquiry of
determ ning whether there is the need for a trial," that is,

"whether the evidence presents a sufficient disagreenent to



require submssion to a jury or whether it is so one-sided that
one party nust prevail as a matter of law " Anderson, 477 U. S

at 250-52.

1. DILSCUSSI ON

In its Mtion For Sumrmary Judgnent, Defendants Merk and
Conpany, Inc. and Metropolitan Life Insurance Conpany argue that
the denial of Plaintiff’s claimfor long termdisability benefits
was neither arbitrary nor capricious. Plaintiff argues that,
based on the evidence, the Defendant’s denial of Ilong term
disability benefits was arbitrary and capricious. The Court

hereafter considers each claim

A. | nt r oducti on

The Enpl oyee Retirenment Incone Security Act (“ERISA’) is a
conprehensive statute enacted "to pronote the interests of
enpl oyees and their beneficiaries in enployee benefit plans,"”

Shaw v. Delta Air Lines, Inc., 463 U S 85 90, 103 S .. 2890,

2896, 77 L.Ed.2d 490 (1983), and "to protect <contractually

defined benefits," Massachusetts Mitual Life Ins. v. Russell, 473

U S 134, 148, 105 S.Ct. 3085, 3093, 87 L.Ed.2d 96 (1985); see
also 29 U S.C 8§ 1001.
ERI SA's framework ensures that enployee benefit plans be

governed by witten documents and sunmary plan descriptions,



which are the statutorily established neans of informng
partici pants and beneficiaries of the terns of their plan and its

benefits. See Hozier v. Mdwest Fasteners, Inc., 908 F.2d 1155

(3d Gr. 1990); Confer v. Custom Engineering Co., 952 F.2d 41 (3d

Cr.1991); Hamlton v. Air Jammica, Ltd., 945 F.2d 74 (3d Cr.

1991), cert. denied, 503 U S 938, 112 S. C. 1479, 117 L.Ed.2d

622 (1992); 29 U.S.C. § 1022(a)(1).

B. ERI SA St andard of Revi ew

This action is governed by ERISA 29 U S. C. 8§ 1001 et seq..
However, ERI SA does not specify a standard of review applicable
to actions brought by a plan participant alleging a denial of

benefits. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101,

109, 109 S. Ct. 948, 103 L.Ed.2d 80 (1989). In determ ning the
appropriate standard of review, the Suprenme Court in Firestone
rejected the universal application of the arbitrary and
capricious standard when reviewng an ERISA admnistrator's
decision regarding benefits eligibility. 1d. Rather, applying
principles of trust law, the Firestone Court held that "a denial
of benefits challenged under 8 1132(a)(1)(B) is to be reviewed
under a de novo standard unless the benefit plan gives the
adm nistrator or fiduciary discretionary authority to determne
eligibility for benefits or to construe the terns of the plan."

Id.



The Firestone holding was interpreted by the Third Grcuit

in Luby v. Teansters Health, Wl fare & Pension Trust Funds, 944

F.2d 1176 (3d G r.1991). Under Luby, where an administrator is
granted discretionary authority to grant or deny benefits, the
adm nistrator's factual determ nations as well as interpretations
of the plan are reviewed under the arbitrary and capricious
standard. |ld. at 1183-84.

The Third Grcuit has also held that, where a conflict of
interest exists, a heightened standard of review should apply.

See Pinto v. Reliance Standard Life Ins. Co., 214 F.3d 377, 378

(3d Cir. 1998). The Pinto Court addressed the conflict of
interest that arises when an insurer both decides clains and pays
benefits from its own assets because “the fund from which the
nmonies are paid is the sane fund from which the i nsurance conpany
reaps its profits ...” 1d. Therefore, in cases where an
i nsurance conpany both determ nes clains and pays benefits from
its own assets, the Pinto Court adopted a “sliding scale” nethod
under which less deference applies if the conflict of interest
i npacted the claimdetermnation. Id.

In the instant case, MetLife was the “Clains Adm nistrator”
for the long termdisability (“LTD’) benefits under the Plan when
Plaintiff’s claimwas denied. See Def.’s Mot. Sunm J. App., Exh.

B, M)035. However, MetLife did not issue an insurance policy to



fund the Plan and was not financially responsible for the paynent
of LTD benefits. See App., Exh. A at D25. Rat her, the benefits
were “sel f-funded” by Merk through a trust fund. See App. Exh. B
MD027, MDO39.

The Pl an docunents confirm Merk’s ability to delegate it’s
authority to the Cains Adm nistrator. Specifically, the Plan
st at es:

Merk & Co., Inc., as Plan Admnistrator, has the
exclusive discretionary authority to construe and
interpret the provisions of the Plans, to nmake factua
determ nations, to decide all questions of eligibility
for benefits, to determ ne the anount of such benefits,
to resolve all issues arising in the admnistration,
interpretation and/or application of the Plans, to
correct any defects, reconcile any inconsistencies and
supply any om ssion with respect to the Plans ... Merk
and Co., Inc., as Plan Adm nistrator, has reserved the
right to delegate all or any portion of its
di scretionary authority ... to a representative (e.qg.
clains adm nistrators) and such representative’s
deci sions on such matters are final and concl usive.

See App. Exh. B, M025.

In this case, Merk delegated its authority and discretion to
Met Li f e. See App. Exh. B, MO035. It is apparent, therefore
that the clear and wunanbiguous |anguage of the Plan gives
authority to the Adm nistrator to construe and interpret the Pl an
in making all eligibility determ nations. Accordingly, this
Court must apply the arbitrary and capricious standard of review
in deciding whether the Defendant’s decision to deny Plaintiff

LTD benefits was appropriate.
10



Under the arbitrary and capricious standard of review, a
court nust uphold an admnistrator's interpretation of a plan,
even if it disagrees with it, so long as "the admnistrator's
interpretation is rationally related to a valid plan purpose and
is not contrary to the plain language of the plan." Dewitt v.

Penn-Del Directory Co., 106 F.3d 514, 520 (3d Cir.1997). "Sinply

put, under the arbitrary and capricious standard a court may not
disturb a fiduciary's interpretation of the plan so long as it is

reasonable." Keating v. Witnore Mg. Co., No. 97-4463, 1998 W

372457, at *1 (E.D.Pa. June 4, 1998). Under the arbitrary and
capricious standard, "the district court may overturn a decision
of the Plan admnistrator only if it 1is 'wthout reason,
unsupported by the evidence or erroneous as a matter of law ' "

Abnat hya v. Hoffrmann-LaRoche, Inc., 2 F.3d 40, 45 (3d G r.1993).

This Court, therefore, nust abide by these standards in
determ ning whether Defendant’s denial of Plaintiff’s claim for

LTD benefits was appropriate.

C. Plaintiff’'s dains

In a letter dated Septenber 29, 1999, the Defendant notified
the Plaintiff that her application for long term disability
benefits had been denied because she was not considered
“di sabled” as defined in the Disability Plan. Under the Plan

| anguage, LTD benefits are payable when a participant s

11



determned by the clains admnistrator to be “unable to perform
all material aspects of your occupation during the eligibility
period and during the first 24 consecutive nonths that benefits
are paid under the Plan.” App. Exh. B, ML3. Next, after the 24-
nmonth term ends, ongoing benefits are predicated on the
participant being “unable to engage in any gainful occupation

for which your training, education or experience would reasonably
allow.” 1d. This denial was based on all information contained
in the adm nistrative file, including the nedical report witten
by Dr. McCulloch and Dr. Turok on Septenber 20, 1999.

The Plaintiff points to the follow ng instances where she
believes that the Defendant acted in an arbitrary and caprici ous
manner: 1) MetLife did not use the correct job descriptioninits
review of her claim 2) MetLife based its decision on an
i nconpl ete adm nistrative record; and 3) MetLife s decision based
on the record evidence was arbitrary and capricious. For the
reasons that follow, this Court finds that Plaintiff’s clains
that the Defendant acted in an arbitrary and capricious nmanner
are without nerit.

Plaintiff first asserts that Defendant’s decision was
arbitrary and capricious because the wong job title was used in
reviewing her claim Specifically, Plaintiff clains that the

Def endant erroneously wused the “Laboratory Technician” job

12



descri pti on, r at her than the “Assistant Medi cal Program
Coordi nator” job description. However, the admnistrative record
reflects that Plaintiff referred to her job description from 1995
to present as lab “technician/clinical coordinator.” See App.
Exh. A, D418-4109. Mor eover, the position of Assistant Medical
Program Coordinator is essentially a clerical position that
i nvol ves nmuch |ess strenuous activity than that of a |aboratory
t echni ci an. It cannot be said, therefore, that the outcone of
Plaintiff’s claimwuld have been any different if the different
job title was considered, or that the Defendant acted in an
arbitrary and capricious manner in denying Plaintiff’'s claim
based on the very job description the Plaintiff herself used.
Plaintiff makes several other allegations that the opinions
of Dr. Turok, Dr. MClloch, and Dr. Porter were biased,
unreliable and incredible. This Court finds each of these clains
to be without nerit. For exanple, Plaintiff contends that the
review was inproper because MetLife relied on physicians who
reviewed her records but did not perform a physical exam nation.
However, the Third Crcuit has recently affirmed a district court
case holding that is was not arbitrary and capricious for an
insurer to rely on evaluations by doctors who never exam ned the

cl ai mant . See Forchic v. Standard |nsurance Co., No. 99-6132,

2001 U. S App. LEXIS 6303 (3d Gr. March 27, 2001).

13



Specifically, the district court held that it is not inproper to
rely on the opinions of nonexam ning physicians who had before
them the entire record of nedical evidence, nore evidence than
was available to any one doctor who saw plaintiff previously.

Forchic v. Lippincott, et al., No. 98-5423, 1999 U. S. Dist. LEXI S

21419, at *44 (D. N.J. Novenber 29, 1999).

The Plaintiff makes several other allegations in advancing
her argunent that Drs. MCulloch, Turok and Porter conducted a
bi ased and unreliable review of her claim Plaintiff attacks Dr.
McCul l och’s and Dr. Turok’s assertion that there was not enough
objective evidence to support Plaintiff’s disability claim
However, the only objective evidence that the Plaintiff refers to
is a spinal M. Plaintiff’s claim was based on atrophic
rhinitis and chronic sinusitis, both nasal disorders. See App.
Exh. A at D399. Moreover, the MRI’s were reviewed by both Dr.
McCul loch and Dr. Turok along with a nerve conduction study
showi ng no evidence of radiculopathy. See App. Exh. A at D253,

257 and 295.

The Plaintiff also attacks Dr. Porter’s opinion that Dr.
Kern's article, submtted to MetLife on Septenber 20, 1999 for
consi deration, would not change Dr. MCulloch’s opinion that the
Plaintiff was not entitled to disability benefits. However, Dr.
Porter stated that the Kern article would not change MCull och’s

14



opi nion because “it is information which he would have already
understood as an ENT specialist.” See App. Exh. A at D194. It
cannot be said that this opinion by Dr. Porter is arbitrary or
capricious. Rather, it is based on his own nedical know edge and

his famliarity with the nedical expertise of Dr. MCulloch.

The Plaintiff attenpts to advance several other argunents
that the Defendant’s decision was unreasonable. These cl ai ns,
however, are not supported by the record evidence. MetLife
reviewed the records and opinions of ten doctors, nunerous test
results, Plaintiff’s disability claim form resune, ] ob
descriptions, performance reviews and her “activities of daily
living” form See App. Exh. A at D115, 116. Dr. MCulloch, a
board certified otolaryngol ogist, stated “Ms. Etkin should be
capable of doing all work-related responsibilities and no
restrictions would need to be applied ...” 1d. at D254. Dr.
McCul | och further noted that there was no inpairnent with regard
to the ability to work associated with Plaintiff’'s nasal

breat hing di sorder. |d.

Addi tional evidence supports the reasonableness of the
Def endant’ s decision. Dr. Turok, a board certified neurol ogist,

stated there is insufficient evidence for M. Etkin to be
considered inpaired froma neurol ogi cal standpoint.” 1d. at D257.
Moreover, a registered nurse, Ms. Woside, reviewed Plaintiff’s

15



claim file and concluded independently that the denial of
benefits was warrant ed. Id. at D126-129. Therefore, based on
the above analysis, and applying the deferential arbitrary and
capricious standard, it cannot be said that the Defendant’s
decision to deny the Plaintiff’s claim was so unreasonable, and
so contrary to the |anguage and the purpose of the plan, to be
considered arbitrary and capricious. Accordi ngly, t he

Defendant’s Motion for Summary Judgnent is granted.

The Court notes that the Plaintiff has attached several
exhibits to her Response to Defendant’s Mtion for Summary
Judgnment, claimng that MetLife conducted an inconplete review
because it did not consider the information in those exhibits.
To determ ne whether the Defendant’s claim was arbitrary and
capricious, however, we nust |ook to the record as a whole. See

Mtchell v. Eastman Kodak Co., 113 F.3d 433, 440 (3d Gr. 1997).

Under the arbitrary and capricious standard of review, the
"whol e" record consists of that evidence that was before the
adm ni strator when he nade the decision being reviewed. 1d. As
the information contained in these exhibits was not before the

adm nistrative comrittee, it may not be considered by this Court

16



i n determ ning whet her the Defendant’s decision was arbitrary and
capri ci ous.

An appropriate Order foll ows.

17



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA ETKIN : CVIL ACTI ON

MERK & COVPANY, I NC. and
METROPCLI TAN LI FE | NSURANCE :
COVPANY : NO. 00-5467

ORDER

AND NOW this 30'" day of October, 2001, upon consideration
of Defendant Merk and Conpany, Inc. and Metropolitan Life
| nsurance Conpany’s Mdtion for Summary Judgnent (Docket No. 9),
Plaintiff Lisa Etkin's Response (Docket No. 12), and Defendant’s
Reply (Docket No. 16), IT IS HEREBY ORDERED that Defendant’s

Motion for Summary Judgnent is GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



