IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERTA M TAFFI NGER : CIVIL ACTI ON
V.

BETHLEHEM STEEL CORPORATI ON NO. 00-4668

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 24, 2001

Presently before the Court are the parties' Renewed Mtion for
Entry of Stipulated Protective Order Regarding Confidentiality of
Di scovery WMaterial (Docket No. 13), and Plaintiff’s Mtion to
Conpel Discovery Responses (Docket No. 12). For the foregoing

reasons, the Court declines to grant the relief sought.

l. BACKGROUND

Plaintiff Berta M Taffinger (“Plaintiff”) brought suit
agai nst her fornmer enpl oyer, Bet hl ehem St eel Cor poration
(“Defendant”), alleging clains under Title VII of the Cvil R ghts
Act, the Age Discrimnation in Enploynent Act, the Equal Pay Act,
and the Pennsylvania Human Rel ations Act. The parties jointly
proposed to designate as “confidential” certain docunents sought in
Plaintiff’s First Request for Production of Docunents, including
resunmes, enploynent histories, and salary histories of Defendant’s
enpl oyees who are not parties to the lawsuit. On July 27, 2001,

the Court disnmissed with |eave to renewthe parties’ first proposed



Protective Order Regarding Confidentiality of Discovery Mteria

because the parties failed to prove good cause for the issuance of
the protective order. On Septenber 13, 2001, Plaintiff filed a
Motion to Conpel Discovery Responses. After Plaintiff filed the
nmotion, the Defendant filed a Renewed Mdtion for Entry of a
Stipulated Protective Order on Septenber 19, 2001. The Court finds
that the parties have failed to correct the defects that rendered

their initial proposed order fatal.

. LEGAL STANDARD

In Pansy v. Borough of Stroudsburg, 23 F.3d 772 (3d Cr.

1994), the Third Crcuit Court of Appeals delineated the paraneters
whi ch govern the Court’s consi deration of whether a confidentiality
stipul ation concerning di scovery materials should be entered. The
presunption in this Crcuit is that there exists a right of public

access to judicial proceedings and judicial records. Littlejohnv.

Bic Corp., 851 F.2d 673, 677-78 (3d Cr. 1988) (citation omtted).
Nevert hel ess, while the Court possesses di scretion over whet her the
presunption of public access may be overcone, protective orders

cannot be granted capriciously. See Wls v. Phillips, No. V. A

98-5752, 1999 W 1212191, at *1 (E.D. Pa. Dec. 17, 1999). A
protective order is still an exceptional form of relief, to be
granted only where the nost serious prejudice is threatened, even
— and perhaps especially — where the parties seek it jointly. See

Brvan v. Pep Boys- Manny, Mde and Jack, G v. A. No. 00-1525, 2000 W
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1367600, at *1 (E.D. Pa., Sept. 21, 2000) (quoting Nault's Auto.

Sales, Inc. v. Am Honda Motor Co., Inc., 148 F.R D. 25, 43-44 (D

N.H 1993)).

A showi ng of “good cause” is a threshold requirenent for the

protection of discovery materials. Inthis Crcuit, the good cause
requirenent is no nere formality. Rather, "Good cause is
established on a showing that disclosure will work a clearly
defined and serious injury to the party seeking closure. The
injury must be shown with specificity." Publicker Indus., Inc. v.
Cohen, 733 F.2d 1059, 1071 (3d G r. 1984). "Broad allegations of

har m unsubstantiated by specific exanples or articulated

reasoning," do not support a showi ng of good cause. C pollone v.

Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cr. 1986). The

burden of justifying the confidentiality of each and every docunent
sought to be covered by a protective order remains on the noving
party. 1d. at 1122. The specificity requirenent not only acts as
astrict limt upon what nay be protected, but further provides the
Court wth the information necessary to tailor the |east
restrictive possible order, should the circunstances justify one.

I n det erm ni ng whet her "good cause" exists, the federal courts
have adopted a bal ancing approach, under which the follow ng
factors nmay be considered: (1) whether disclosure will violate any
privacy interests; (2) whether the information i s bei ng sought for

a legitimate purpose or for an inproper purpose; (3) whether



di scl osure of the information will cause a party enbarrassnent; (4)
whet her confidentiality is being sought over information inportant
to public health and safety; (5) whether the sharing of information
anong litigants will pronote fairness and efficiency; (6) whether
a party benefitting fromthe order of confidentiality is a public
entity or official; and (7) whether the case involves issues

inportant to the public. See dennede Trust Co. v. Thonpson, 56

F.3d 476, 483 (3d Gr. 1995). A party desiring a protective order
must denonstrate specifically, through an application of these
factors, that disclosure would work a clearly defined and seri ous
injury upon him See Pansy, 23 F.3d at 786. Again, the fact that
such an order is sought jointly by the parties in a non-adversari al
manner does not excuse the Court fromits duty of scrutinizing the

merits of a proposed protective order.

1. DI SCUSS| ON

A. Protective O der

The Court recogni zes that the instant matter concerns private
parties to a |l awsuit which arguably is of little legitinmate public
i nterest. See Pansy, 23 F.3d at 788 (stating that “if a case
involves private litigants, and concerns matters of little
legitimate public interest, [these considerations] should be .
factor[s] weighing in favor of granting or maintaining an order of
confidentiality.”). Moreover, the parties stipulate that certain

i nformati on and docunents should receive protection from public
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di scl osure. Neverthel ess, the parties fail to establish the
requi site good cause that warrants the Court's approval of the
proposed Protective Oder.

The parties seek to deemconfidential docunents that contain
salary and enployee evaluation information, such as personnel
files, attendance records, and performance eval uations. See
Renewed Mot. for Entry of Stipulated Protective Order at 2-3. In
support of their proposal, the parties contend that “[d]isclosure
of the confidential information may inpinge on legitimte privacy
interests . . . of non-parties . . .7 Id. at 2. The Court
recogni zes that “[t]here exists a strong public policy against the

di scl osure of personnel files.” Mrtonv. F.H Paschen, Inc., Cv.

A. No. 96-7179, 1998 W 13270, at *3 (E.D. Pa. Jan. 15, 1998)

(quoting In re the One Bancorp Sec. Litig., 134 F.R D. 4, 12 (D.

Me. 1991)); but see Vearling v. Bensalem Township Sch. Dist., Cv.

A. No. 94-7711, 1996 W. 119984, at *1 (E.D. Pa. March 18, 1996)
(“There may well be information in a typical personnel file,
however, which is not sensitive and does not inplicate legitimte
privacy interests, e.g., an enployee's job title, job description,
hiring date, assigned work |ocation.). However, in order for the
Court to issue a protective order under the standard pronul gated in

Pansy, the parties nust show with specificity the injury or

injuries they will suffer. See Publicker Indus., Inc. v. Cohen,

733 F.2d 1059, 1071 (3d Cir. 1984) (enphasis added).



The case of Frupac Intern. Corp. v. MV “CHUCABUCO " Civ. A

No. 92-2617, 1994 W 269271 (E.D. Pa. June 15, 1994) s
instructive. |In Frupac, the parties sought to prohibit disclosure
of “[a]ll personal data, salary | evels and perfornance reviews and
ot her performance anal yses of the parties and any ot her enpl oyees
or ex-enployees.” |1d. at *2. The parties, however, “fail[ed] to
establish the specificity and rel evance of the information sought
to be protected, which is necessary [for the court] to approve the
order.” Id. Since the parties failed to “explain the specific
data, reports, and reviews that are confidential,” the court
concluded that it could not approve the order and t hereby “sanction

the inprecise confidentiality agreenent.” Id. See also

Makar - Wl | bon v. Sony Elec., Inc., 187 F.R D. 576, 577 (E.D. Ws.

1999) (declining to issue a protective order in a Title VI
enpl oynent di scrim nati on case where the parties sought “to protect
information ‘pertaining to personnel files or confidential
personnel -rel at ed docunent s concer ni ng Def endant' s enpl oyees and/ or
former enpl oyees,’” because “[i]n an enpl oynent di scri m nati on case
of this type, the parties' proposed order could cover a lion's
share of the material produced in discovery.”).

Simlarly, the parties to the instant Mtion request the
Court’s approval 1in designating personnel files, attendance
records, and perfornmance eval uations as confidential. Wile the

parties’ Motion addresses the factors enunerated by the Third
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Crcuit in dennede Trust Co. v. Thonpson, 56 F.3d 476, 483 (3d

Cr. 1995), they fail to recite any concrete reasons for the
requi renent of a protective order. Rather, the parties rely solely
on conclusory statenents that the docunents, if released, “my
inpinge on legitimte privacy interests” or “may  cause
enbarrassnent to private individuals.”! Pansy requires specificity
in describing the interests to be protected and the Court will not
require a confidentiality agreenent absent a showing that the
interests of the parties in maintaining confidentiality outweighs

the public interests in disclosure. See also Doe v. Wite, Gv. A

No. 00-0928, 2001 W. 649536, at *2 (N.D. IIl. June 8, 2001)
(“Wthout a specific denonstration of fact . . .‘conclusory

statenents are not sufficient for a protective order to issue)
(citation omtted). Wthout a detailed description of the
docunent s sought or the all eged confidential infornmation contained
therein, the Court will not require a confidentiality agreenent for
production of this information.

Moreover, the Court notes that here, as in Frupac,
“consideration of this confidentiality agreenent . . . may totally

unnecessary and inappropriate.” Frupac, 1994 W 269271, at *1

Under Federal Rule of Civil Procedure 26(c), parties must confer

It bears mentioning that the Third Circuit has clearly recognized that
“Iwl hile preventing enbarrassnment nmay be a factor satisfying the ‘good cause’
standard, ‘an applicant for a protective order whose chief concern is
enbarrassnent nust denonstrate that the enbarrassnent will be particularly
serious.’” Pansy, 23 F.3d at 787 (quoting Ci pollone, 785 F.2d at 1121).
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with each other in a good faith effort to reach an agreenent
W t hout the need for court intervention before filing a notion for
a protective order. See Fed. R CGv. P. 26(c). The standard set
forth in Rule 26(c) “is consistent with the recent l|legal trend
toward conserving judicial resources by allowng the parties to
resolve many discovery issues privately, and seeking court
intervention only when there is a good faith dispute or possible
breach of an agreenent.” Frupac, 1994 W 269271, at *1. “Here,
the parties have resolved their concerns by entering into the
agreenent between and anong t hensel ves. There woul d appear to be
no need for court approval or intervention at all.” 1d.

The Court notes that the parties have the option of agreeing
privately to keep i nformati on concerning the Defendant's personnel
records confidential, and may enforce such an agreenent in a

separate contract action. See, e.q., Aetna Casualty & Surety Co.

V. George Hyman Const. Co., 155 F.R D. 113, 115 (E.D. Pa. 1994);

Fr upac, 1994 WL 269271, at *3 (recognizing parties ability “to
stipulate anong thenselves to whatever confidentiality they
reasonably, lawfully and ethically conclude is appropriate").
Then, shoul d di sagreenent arise as to whether particul ar docunents
shoul d be deened confidential, the party seeking protection can
nmake a Rul e 26(c) notion regardi ng those docunents. Qherwi se, if
the parties still wish to obtain the protective order sought in

their stipulation, they nmust provide the Court with a nore specific
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description of the individual docunents or categories of docunents
they seek to protect. Accordingly, the parties Renewed Mdtion for
Entry of Stipulated Protective Order is denied with | eave to renew.

B. Mbtion to Conpel

Finally, the Court denies without prejudice Plaintiff’s Mtion
to Conpel Discovery Responses. Federal Rule of Cvil Procedure 37
provi des the framework for the enforcenent of discovery requests.
Rule 37(a) gives a court authority to order one party to conply
with the other's legitimate di scovery requests. To be entitled to
an order conpel ling di scovery, however, the party seeking the order
must, anong ot her things, "include a certification that the novant
has in good faith conferred or attenpted to confer with the party
not meking the disclosure in an effort to secure the disclosure
W t hout court action.” Fed. R Gv. P. 37(a)(2)(B); E.D. Pa. R
26.1(f). These assurances are necessary to prevent parties from
seeking a court order in the first instance, wthout first
attenpting to resolve a discovery matter between thenselves. See

Robert Billet Pronpbtions, Inc. v. IM Cornelius, Inc., Cv. A No.

95-1376, 1998 W. 150957, at *1 (E.D. Pa. Mar. 30, 1998).
Plaintiff's instant Mtion to Conpel is procedurally
deficient. Plaintiff failed to attach the necessary certification
that the parties, after reasonable effort, have attenpted to
resolve this dispute before the filing of such a notion to conpel.

Local Rule 26.1(f) provides in pertinent part: “No notion or other
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application pursuant to the Federal Rules of GCvil Procedure
governi ng di scovery or pursuant to this rule shall be nade unless
it contains a certification [] that the parties, after reasonable
effort, are unable to resolve the dispute.” ED Pa. R Gv. P
26. 1(f). Courts have held that "this Rule is not nerely a

formalistic requirenent,"” but was in fact "intended to reduce the
unnecessary burden on the Court" and opposing counsel. Crown Cork

& Seal Co., Inc. v. Chened Corp., 101 F.R D. 105, 106-07 (E. D. Pa.

1984) . Accordingly, the Plaintiff's notion to conpel is denied
W t hout prejudice.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERTA M TAFFI NGER : ClVIL ACTI ON
V.
BETHLEHEM STEEL CORPCRATI ON NO. 00- 4668
ORDER
AND NOW this 24t h day of October, 2001, wupon

consideration of the parties' Renewed Mtion of Stipulated
Protective Order Regarding Confidentiality of D scovery Materi al
(Docket No. 13) and Plaintiff’s Mtion to Conpel D scovery
Responses (Docket No. 12), IT IS HEREBY ORDERED t hat:
(1) The parties' Mtion for Entry of Stipulated Protective
Order Regarding Confidentiality of Discovery Material
(Docket No. 13) is DENIED WTH LEAVE TO RENEW and
(2) Plaintiff’s Mdtion to Conpel Di scovery Responses (Docket

No. 12) is DEN ED W THOUT PREJUDI CE.

BY THE COURT:

HERBERT J. HUTTON, J.



