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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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ANTHONY G TETI
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v. : NO. 01-1720
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VI LLANOVA UNI VERSI TY SCHOOL
OF LAW

REVEREND EDMUND J. DOBBI N
DEAN MARK SARGENT,

EVERGENCY MEDI CAL SERVI CES OF
VI LLANOVA UNI VERSI TY

JOHN DCE and

Rl CHARD RCE

Def endant s.

VEMORANDUM

BUCKWALTER, J. Oct ober 24, 2001

Presently before the Court is Defendants’ Mdtion to
Dismss pursuant to Fed. R Cv. P. 12(b)(6) and Plaintiffs’
response thereto in the formof a cross-notion for |eave to file
an anmended conplaint. For the reasons stated below, Plaintiffs’
Motion for Leave to File an Arended Conplaint is granted and
Def endants’ Mdtion to Dismss is granted in part and denied in

part.



BACKGROUND

Plaintiffs Kathleen Teti and her husband Ant hony Teti
(“Plaintiffs” or the “Tetis”) filed this action as pro se
litigants under the Americans with Disabilities Act (“ADA")
agai nst Villanova University (the “University”), its President,
Reverend Ednmund J. Dobbin (*“Reverend Dobbin”), Villanova
Uni versity School of Law (the “Law School”), its Dean, Mark
Sargent (“Dean Sargent”), Enmergency Medical Services of Villanova
University (“EM5"), and John Doe (“Doe”) and Richard Roe (“Roe”),
i ndi vidual s whose identities are presently unknown, (collectively
the “Defendants”). According to Plaintiffs’ conplaint, M. Teti
was deni ed access to the use of an elevator at the library of the
Law School and as a result, injured herself when she fell down a
dark stairwell. M. Teti also brings state | aw negligence and
fraud clains against the Defendants. In addition, M. Teti
brings a claimfor |loss of consortium
1. LEGAL STANDARD

Under Fed. R Cv. P. 12(b)(6), the party noving for
di sm ssal has the burden of proving that no claimhas been

st at ed. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1409 (3d Cr. 1991). To prevail, the novant nust show “beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief.” Conley v. G bson,

355 U.S. 41, 45-46, 78 S. C. 99, 102, 2 L. Ed. 2d 80, 84 (1957).



In considering a notion to dismss for failure to state a claim
upon which relief can be granted under Rule 12(b)(6), the court
must only consider those facts alleged in the conplaint. See

ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Gr. 1994). The

reviewi ng court nust take all well pleaded facts in the conpl aint
as true and view themin the |light nost favorable to the

plaintiff. See Jenkins v. MKeithen, 395 U S. 411, 421, 89 S

Ct. 1843, 1849, 23 L. Ed. 2d 404 (1969). The pl eader nust
provide sufficient information to outline the elenents of the
claim or to permt inferences to be drawn that these el enents

exist. Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr. 1993). A

conpl aint should be dismssed if "it is clear that no relief

coul d be granted under any set of facts that could be proved

consistent with the allegations.” Hi shon v. King & Spal ding, 467

UsS 69, 73, 104 S. C. 2229, 2232, 81 L. Ed. 2d 59, 65 (1984).

Rul e 15(a) of the Federal Rules of Cvil Procedure
permts a party to anend a pleading “once as a matter of course
at any tine before a responsive pleading is served.” Because a
nmotion to dismss for failure to state a claimis not a

“responsi ve pleading,” “the plaintiff may anmend the conpl ai nt
once ‘as a matter of course’ wthout |eave of court.” Shane v.
Fauver, 213 F.3d 113, 115 (3d Cir. 2000). After anmendi ng once or
after an answer has been filed, the plaintiff may anend only with

| eave of court or witten consent of the opposing party, but



“l eave shall be freely given when justice so requires.” Fed. R
Cv. P. 15(a). This proposition is especially true for pro se
plaintiffs, for whomthe court should grant |eave at |east once

if there is any indication of a valid claim Frasier v. General

Elec. Co., 930 F.2d 1004, 1007 (2d Gr. 1991). However, a
district court may exercise its discretion to deny | eave to anend
when the proposed anendnent is legally insufficient and it would

be futile to grant | eave to anend. See Foman v. Davis, 371 U.S.

178, 182, 83 S. . 227, 230, 9 L. Ed. 2d 222 (1962). An
anmendnent is futile if it nerely restates the sane facts as the
original conplaint in different terns, fails to state a | egal
theory, or could not withstand a notion to dismss. Inre

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir.

1997). Just as a court will not dismss the conplaint unless it
is beyond a doubt that there are no facts to support relief, a
court should not refuse | eave to anend unl ess the sane rigorous
standard is net.

In this case, the Tetis have responded to Defendants’
Motion to Dismiss with a cross-notion for leave to file an
anended conplaint. Because the Tetis have not yet anended the
conpl ai nt and Def endants have not yet filed an answer to the
Tetis’ initial conplaint, it appears that Plaintiffs are entitled
to anend the pleadings “as a matter of course.” Nonethel ess,

Def endants should not be required to file a new notion to disniss



si nply because an anended pl eadi ng was introduced while their
notion was pending. Since the issues raised by the Defendants’
Motion to Dismss along with Defendants’ Response to Plaintiffs’
Motion for Leave to File an Anmended Conpl aint apply equally to
both versions of the Tetis’ conplaints, |eave to amend wll be
denied as futile only if the new matter proposed in Plaintiffs’
Amended Conpl ai nt cannot withstand a 12(b)(6) notion to dism ss
for failure to state a claim i.e., if it appears beyond doubt
that the plaintiff can plead no set of facts that would entitle

himto relief. See Ricciuti v. N.Y.C. Transit Auth., 941 F. 2d

119, 123 (2d Gr. 1991). Therefore, the Defendants’ Mtion to
Dismss will be treated as applying to all pending versions of

the Tetis’ conplaints. See Robert M v. Hickok, CIV.A 98-4682,

1999 W. 371645, at *1 (E.D. Pa. June 8, 1999) (Fullam J.).

I11. DI SCUSSI ON
A, ADA

In Count | of the Tetis’ Anended Conplaint, M. Teti
asserts violations of Title Ill of the ADA under 42 U S.C 8§
12182 agai nst all Defendants, alleging discrimnation in a place

of public accomopdation. Under Title Il of the ADA liability

may be inposed on those who “own” “|ease” or “operate” places of
public accommpdation. 42 U.S.C. § 12182(a). Defendants contend
that, with the exception of the University, the remaining

Def endants cannot be liable under Title |1l of the ADA because



they do not own or operate the library at the Law School, nor
does Plaintiff’s conplaint allege that they do.

The Tetis have cured this deficiency in the Anended
Conpl aint by alleging that “Villanova University Law
Li brary/ Vill anova Law School / Vil |l anova University, Doe and Roe at
all tinmes relevant owned and operated its library[,]” Anmended
Conplaint at § 20, and “Reverend Ednmund J. Dobbin, Dean Mark
Sargent, Doe and Roe at all tinmes relevant were in charge of
operating its library[.]” Amended Conplaint at § 22.
Def endants, on the other hand, have not shown beyond doubt that
the Tetis can prove no set of facts in support of their claim
that the University, Reverend Dobbin, the Law School, Dean
Sargent, Doe or Roe own or operate the law library. “The term
‘operate’ has been interpreted as being in a position of
authority and having the power and discretion to perform

potentially discrimnatory acts.” Coddington v. Adel phi Univ.,

45 F. Supp. 2d 211, 215 (E.D.N. Y. 1999). Courts considering
whet her a naned defendant “operates” a place of public
accommodation within the neaning of the ADA focus on the issue of

control. See @Quckenberger v. Boston Univ., 957 F. Supp. 306, 323

(D. Mass. 1997) (holding a president of a University to “operate”
the institution for purposes of the ADA). G anted, courts
deci di ng ADA public accommbdati ons cases have applied the

“control test” with the aimof identifying the proper party to be



sued, and not for the purpose of finding nore than one i ndividual
responsi bl e for ADA violations. Nevertheless, M. Teti my
pursue her ADA claimwi th respect to all defendants for this
pur pose.
B. Section 1983

The Tetis appear to concede that their Section 1983
claimlacks an el enent necessary to obtain relief, for this claim
is absent fromPlaintiffs’ Anmended Conplaint. To successfully
bring a claimunder Section 1983, a plaintiff nust denonstrate:
“(1) that the conduct conplained of was commtted by a person
acting under color of state law, and (2) that the conduct
deprived a person of rights, privileges, or imunities secured by

the Constitution or laws of the United States.” Robb v. Gty of

Phi | adel phia, 733 F.2d 286, 290-91 (3d Cr. 1984). Because none

of the nanmed Defendants are state actors, Plaintiffs cannot

prevail on a Section 1983 claim See Fischer v. Driscoll, 546 F

Supp. 861, 863-64. (E.D. Pa. 1982) (“The nere fact that Vill anova
is chartered by the Commobnweal th of Pennsyl vani a does not nake
Villanova a state actor.”). Therefore, Defendants’ Mtion to
Dismss this claimis granted.
C. Negligence
In Count Il of the Tetis’ Amended Conplaint, M. Teti
all eges that all Defendants were negligent in that Defendants:

(a) failed to have proper facilities to
accomodate Plaintiff’'s disability;
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(b) failed to provide Plaintiff with an
unl ocked el evator which is available to
use instead of stairwells;

(c) failed to provide adequate and proper
l[ightning [sic] in the stairwells;

(d) failed to provide sufficient handi cap
parking facilities for Plaintiff’'s
di sability;

(e) failed to ensure that Plaintiffs rights
were not viol ated under the Anerican
[sic] with Disabilities Act. [sic]

(f) otherwise failing to exercise due and
proper care under the circunstances;

(g) acting in a negligent manner by failing

to supervise or control its personnel,

manage the grounds surrounding the

uni versity.
Amended Conplaint at § 29, 31. M. Teti further alleges that
“Ib]ly reason of aforesaid negligence of the Defendants, the
Plaintiff, Kathleen Teti suffered severe and pernmanent injuries
to her knees, back and arni.]” Amended Conplaint at | 32.
Construing Plaintiff’'s allegations |liberally, because the Federal
Rules of CGivil Procedure require only general “notice” pleading,
and accepting Plaintiff’s allegations as true, the Court holds
that Ms. Teti has set forth sufficient information for the Court
to determ ne that sone | egal theory exists on which relief could

be accorded to Ms. Teti. Therefore, Defendants’ Mdtion to

Dismiss Ms. Teti’s negligence claimis denied.



D. Msrepresentation

In Count 11l of Plaintiff’s Amended Conplaint, M. Teti
asserts fraud and negligence agai nst Defendants EMS, Doe and Roe
for msrepresentations nade by EMS enpl oyees to the University
concerning Ms. Teti’'s fall at the law library.

The el enments of intentional or fraudul ent
m srepresentation are: (1) a representation; (2) which is
material to the transaction at hand; (3) nade falsely, wth
know edge of its falsity or recklessness as to whether it is true
or false; (4) with the intention of m sl eading another party into
relying onit; (5) justifiable reliance on the m srepresentation;
and (6) the resulting injury was proximately caused by the

reliance. GWH Assocs., Inc. v. Prudential Realty G oup, 752 A 2d

889, 902 (Pa. Super. C. 2000) (adopting Restatenent (Second) of
Torts § 525 (1977)).

Negl i gent m srepresentation requires proof of: (1) a
m srepresentation of a material fact; (2) nmade under
circunstances in which the m srepresenter ought to have known its
falsity; (3) wiwth an intent to induce another to act on it;
(4) which results ininjury to a party acting in justifiable

reliance on the m srepresentation. Bortz v. Noon, 729 A 2d 555,

561 (Pa. 1999) (adopting Restatenent (Second) Torts 8§ 552).
Theref ore, under Pennsylvania | aw, three key el enents

of both fraudul ent m srepresentati on and negli gent



m srepresentation are: (1) a conmunication of a m srepresentation
to arecipient; (2) justifiable reliance by the recipient on the
m srepresentation; and (3) injury to the plaintiff as a result of

the recipient’s reliance. See Kurtz v. Anerican Mitorists Ins.

Co., No. 95-1112, 1995 U.S. Dist. LEXIS 17417, at *5 (E. D. Pa.
Nov. 20, 1995) (Hutton, J.)

Ms. Teti clainms that the EMS arrived at the law |ibrary
to attend to Ms. Teti after she fell down the stairwell. Anmended
Conplaint at § 37, 38. M. Teti further alleges that the EMS
personnel falsely submtted a report to the University that Ms.
Teti fell in the parking ot of the University exiting her car.
Amended Conplaint at § 39. It is Ms. Teti’s belief that “the EMS
did so fraudulently mslead the University in an attenpt to
protect the University fromsuit and therefore the University
W ll rely upon such fraudul ent report against the Plaintiffs.”
Amended Conplaint at § 41. Finally, Plaintiffs assert that they
have suffered extreme enotional trauma because of EMS conduct
and they “wll forever be fearful of calling energency nedical
staff[.]” Anmended Conplaint at | 43.

Plaintiffs’ |legal theory is apparently that a
m srepresentation was nade to a third party with the intent to
i nfluence the third party, and with the foreseeabl e consequence
that the third party’ s reliance on the m srepresentati on woul d be

detrinental to the plaintiff. The mere fact that the all eged

10



m srepresentation was nmade to a third party and not the Tetis is

not fatal to Plaintiffs’ claim See Steanfitters Local Uni on No.

420 Wel fare Fund v. Philip Morris, Inc., 171 F.3d 912, 935 n. 19

(3d Gr. 1999) (citing In re Othopedic Bone Screw Prods. Liab.

Litig., 159 F.3d 817 (3d G r. 1998) (recognizing that “a

m srepresentation claimis not necessarily precluded when the
alleged injury arises froma third party’'s (and not the
plaintiff’s) reliance on defendant’s m srepresentations”).
However, in a third-party situation, such as the one descri bed
here, the harmthat results to a plaintiff as a result of the

third party’s reliance nust be direct. See Steanfitters, 171

F.3d at 935 n.19; see also Kurtz, 1995 U. S. Dist. LEXIS 17417, at

*10-*12. In the instant case, the EMS report to the University
was not communicated to treat or advise the Tetis but solely for
the purpose of informng the University of an accident which
occurred on its grounds. Accordingly, the EMS made no
representation intended to induce Plaintiffs to act and, indeed,
no action was taken by Plaintiff in reliance on the EMS report
to the University. The fact that the Tetis are now fearful of
calling energency nedical staff is due to the Teti’s contention
that EMS was i nconpetent, not because the University relied on
EMS acci dent report. The Tetis injury is too attenuated to

state a clai mupon which relief may be granted with respect to

11



the m srepresentations nmade to the University. Consequently,
Plaintiffs’ msrepresentation clains are di sm ssed.

E. Loss of Consortium

In Count IV of Plaintiffs’ Amended Conplaint, M. Teti

clains that he has been deprived of the services, society,
conpani onshi p and consortiumof his wife as a result of the
negl i gence of the Defendants. See Anended Conplaint at 9§ 46.
Any interference with a right growing out of a marriage
relationship “by the negligent injury to one spouse,
afford[s] the other spouse a | egal cause of action to recover

damages for that interference.” Burns v. Pepsi-Cola Mtro.

Bottling Co., 510 A 2d 810, 812 (Pa. Super. Ct. 1986). Because

the primary tort claimin Count Il of Plaintiffs Anended
Conpl ai nt has not been dism ssed, the loss of consortiumclaim
wi Il not be dism ssed.
' V.  CONCLUSI ON

For the reasons set forth above, Plaintiffs’ Mdtion for
Leave to File an Anended Conplaint is granted. Defendants’
Motion to Dismss for failure to state a clai mupon which relief
may be granted pursuant to Federal Rule of Civil Procedure
12(b)(6) is denied with respect to Counts I, Il, and IV of the
Amended Conpl aint. Defendants’ Mtion to Dismiss Count 111 of
Plaintiffs’ Anended Conplaint is granted.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN G TETI and
ANTHONY G. TETI
Plaintiffs, : ClVIL ACTI ON
V. : NO. 01- 1720
VI LLANOVA UNI VERSI TY,
VI LLANOVA UNI VERSI TY SCHOOL
OF LAW
REVEREND EDMUND J. DOBBI N,
DEAN MARK SARGENT,
EMERGENCY MEDI CAL SERVI CES OF
VI LLANOVA UNI VERSI TY
JOHN DCE and
RI CHARD ROE,

Def endant s.

ORDER

AND NOW this 24" day of Cctober, 2001, it is hereby
ORDERED:

(1) Upon consideration of the Plaintiffs’ Mtion for
Leave to File an Anended Conpl aint (Docket No. 5), and
Def endants’ response thereto (Docket No. 6), said notion is
CGRANTED.

(2) Upon consideration of Defendants’ Motion to
Di smiss (Docket No. 3) and Plaintiffs’ response thereto (Docket
Nos. 4 and 5), Defendants’ Mtion is Denied with respect to

Counts I, Il and IV of Plaintiffs’ Anended Conpl ai nt.



Def endants’ Motion to Dismss is GRANTED with respect to Count

1l of Plaintiff’s Amended Conpl aint.

BY THE COURT:

RONALD L. BUCKWALTER, J.



