IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : Criminal No. 01-335
PHI LI P Al KENS

VEMORANDUM

WALDVAN, J. Oct ober 22, 2001

| . Backaground

Def endant is charged with Hobbs Act robbery, theft from
an interstate shipnent of $115,000 worth of Mddells sporting
goods and brandishing a firearmduring a crine of violence in
connection with the theft of a trailer truck fromthe prem ses of
Eastern Anerican Transport and Warehousing (“EATW) on February
20, 2000 after confining a security guard at gunpoint.

Def endant has noved to suppress as evidence a portion
of the stolen itens seized pursuant to search warrants fromtwo
| ocati ons where defendant resided, as well as a handgun recovered
fromone of the residences, on the ground that the affidavits
supporting the warrants failed on their face to denonstrate
probabl e cause. Defendant has al so noved to suppress as evidence
statenents he nmade to Phil adel phia police detectives on March 1
2000 on the ground that they were the fruit of an unlawful arrest
earlier that day. Defendant further noved to suppress as
evi dence statements he nade to two individuals with whom he was
i ncarcerated on the ground they were obtained in violation of his

Si xth Amendnent right to counsel. The court reviewed the



affidavits supporting the search warrants which are identical,
and conducted a hearing at which each side presented testinony.
Il. Facts

The affidavits for these search warrants recount the
events at EATWin the early norning hours of February 20, 2000,
including the fact that two nen in ski masks, one arned with a
handgun, had stolen a trailer truck with $115, 000 worth of
Model | s merchandi se and that the truck had been recovered two
days later wi thout any nerchandi se. The affiant recounted that
on February 23, 2000 an officer in the 26th District had advi sed
hi mthat he and another officer had received information froma
confidential informant on February 17, 2000, three days before
the robbery, that an individual named Phil Al kens was planning to
rob a trucking establishnment of sone Mdells nerchandi se.

The affiant further related that on February 24, 2000
he spoke with this informant who stated to himthat defendant had
told the informant that he was going to rob a trucking conpany he
worked for. The informant identified defendant from a phot ograph
and related the two addresses at which defendant variously

resi ded.?

The informant was Gary MKeen, a juvenile who had been
arrested on February 17, 2000 for burglary and then provided
officers with information about other crines he knew about. M.
McKeen is not identified by name but it is apparent fromthe
affidavits that the informant was known to the two officers at
the 26th District and personally knew t he defendant.
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The affiant related that a police officer then
i ndependently determ ned that the defendant did reside at the
addresses identified by the informant, one of which was his
grandfather’s apartnent and the other his nother’s house. The
affiant al so determ ned on February 24, 2000 that the defendant
was currently enployed at the EATWterm nal at which the crine
occurred and had listed his residence with his enployer as one of
those identified by the informant.

The affidavit was executed, the search warrant obtai ned
and the search conducted on February 24, 2000. The warrant was
i ssued for Modells nerchandi se, a handgun, ski masks and ot her
evidence relating to the descri bed robbery.

Based upon the evidence presented at the suppression
hearing, the court also finds the follow ng facts.

At 5:30 p.m on March 1, 2000 Joseph Zawacki, an Antrak
police officer of 11 years, was in a marked car at a stop |ight
i n Northeast Phil adel phia when he was approached by a male in his
early 30s who exited a nearby red pickup truck. The individual
pointed north to a Chevrolet Monte Carlo with an Irish flag on a
pol e sticking out fromthe w ndow and said that the people in
that car were wanted by the police. The individual was very
excited and did not respond when O ficer Zawacki asked if he knew
preci sely what they were wanted for. O ficer Zawacki concl uded
that the individual was credible. The traffic Iight then changed

and O ficer Zawacki proceeded in his vehicle to look for the



Monte Carlo. The red pickup truck followed himfor at |east sone
period of tine.?

O ficer Zawacki spotted the Monte Carlo turning |left
onto Grant Avenue from State Road and was follow ng the vehicle
when he saw two Phil adel phia police officers stopped at the scene
of a traffic accident. He approached the officers and related to
t hem what he had been tol d.

These officers were Janmes Snyder and Ti not hy Becker.
They had pull ed over at the scene of an accident at Grant Avenue
near Jane Street to see if the attending officer needed help.
Fromthat |ocation Oficer Snyder saw a Chevrolet Monte Carlo
drive past with a large Irish flag protruding fromthe w ndow,
dark tinted windows and a blue registration sticker which the
of ficer recognized to be expired as the current stickers were
white. |If he had not been assisting at the scene of an accident,
O ficer Snyder would have then pursued and stopped the Monte

Carl o because of the expired tag.® Oficer Becker had al so

20 ficer Zawacki did not record the license nunber of the
truck al though this may not have been apparent to the excited
tipster.

3The registration sticker on defendant’s vehicle was in fact
an expired blue 1999 sticker. The court would so find based on
O ficer Snyder’s testinony which the court credits, even in the
absence of the actual |icense plate which was produced after the
initial hearing. The court does not find credi ble defendant’s
testinmony that the |license plate had a then current white 2000
regi stration sticker which he had affixed after purchasing it
from an unknown i ndividual at a playground. Defendant
acknow edged that he had stolen the license plate affixed to his
vehicle froman autonobile in a junk yard.
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observed the vehicle and would hinsel f have pursued and st opped
it for speeding if he had not been preoccupied at the accident
site.

Monents |ater, Oficers Snyder and Becker were
approached by O ficer Zawacki who told themthat the persons in
the Monte Carol were wanted by the police. Each officer then got
into his respective marked police car and proceeded after the
Monte Carlo. Wen the Monte Carlo turned | eft onto Fordham Road
from Gant Avenue, Oficer Snyder pulled in front of it and
O ficer Becker pulled in behind it. Oficer Snyder approached
the driver’s side and O ficer Becker approached the passenger’s
si de.

O ficer Snyder asked the driver for a driver’s |license and
owner’s card. He did not produce them O ficer Snyder asked the
driver for his nane. He was hesitant and declined to give his
name. Only after Oficer Snyder persisted did the driver
identify hinmself as Thomas Ai kens. In the neantine, the
passenger in the vehicle, Tinothy Chase, told Oficer Becker that
the driver’s nanme was Philip Aikens, the defendant in this case.
The officers instructed the driver and passenger to exit the
vehicle. Oficer Snyder patted down the defendant because of a
reasonabl e concern for his safety based on the information
received fromOficer Zawacki, the [ack of identification,

def endant’ s nervousness and rel uctance to provide his nane.



O ficer Becker asked a dispatcher to check the |icense
pl ate nunber on the Monte Carlo. The dispatcher then responded
that the license plate had been reported stolen and that the
i ndi viduals were wanted for questioning in connection with a
hom cide. At about 6:30 p.m, the officers placed defendant
under arrest for possession of the stolen |icense plate and
transported himand M. Chase to the Hom cide D vision at Eighth
and Race Streets where they arrived at about 7:00 p.m

At the Hom cide Division, defendant was interviewed by
Det ective Steven Buckley in connection with two nurders during a
robbery at a Dollar Store at Franklin MIIls. Detective Buckl ey
read defendant his Mranda rights and the defendant agreed to
speak with him The defendant was not handcuffed and was al ert
although a little nervous. The defendant never asked for an
attorney or to use a tel ephone.

After speaking with defendant, Detective Buckl ey
concl uded that he was not involved in the nmurders. The Detective
then | earned that M. Chase, who was interviewed separately by
Detective Egenlauf, had inplicated defendant in the robbery of
the truck and Modells nerchandi se. At the request of his
supervi sor, Sergeant WlliamBritt, Detective Buckley called
Nort heast Detectives to relate the information supplied by M.
Chase about the robbery. He spoke with detective Janes Boyl e.

Det ective Boyl e and Detective John McCrossin then drove from



Nort heast Detectives to the Hom cide Division where they arrived
at about 10:00 p.m

Detective Boyle interviewed M. Chase, at tines with
Detective McCrossin present. Detective Boyle read M. Chase his
M randa rights which he waived. M. Chase related to Detective
Boyl e that the defendant had been involved in the robbery of the
Model I s nmerchandi se and ultimately signed a three-page statenent
setting forth his know edge of the matter.

Detective McCrossin then interviewed defendant in a
separate interview room The defendant was not handcuffed.
Detective McCrossin read the defendant his Mranda rights froma
police formprovided for this purpose. Defendant, who was not a
stranger to the crimnal justice system agreed to speak with the
detective. He did not request a |lawer or ask to use a
tel ephone. No threatening or coercive tactic were enpl oyed.
Defendant told Detective McCrossin that he had not actually
commtted the robbery but had set it up by giving directions to
those who did. Defendant then signed a witten statenent to this
effect.

Def endant was then charged with robbery, theft and
possession of the stolen license plate. He was transported to
Nort heast Detectives where he arrived shortly after m dnight.

The detectives rel eased M. Chase and drove hi m hone.



On March 2, 2000, Phil adel phia police officers arrested
Mark Perri for burglary. He was taken to Northeast Detectives
where he was placed in the sane holding cell as defendant whom he
did not know. It is standard procedure to put a mninmmof two
detainees in the sane cell as a suicide precaution. Defendant
and M. Perri briefly discussed their respective cases wth each
ot her at which tine defendant made incul pating statenents about
the truck robbery. M. Perri decided to plead guilty and started
to cooperate with authorities in October 2000. At that tinme he
related his conversation with defendant the prior March to police
of ficers.

On February 26, 2000, Phil adel phia police officers
arrested Kirke Szawonski for arned robbery. M. Szaw onski was
subsequently charged in April 2000 by federal authorities with
si x counts of Hobbs Act robbery and two firearns offenses to
which he pled guilty in June 2000. M. Szaw onski began to
cooperate with the FBI on May 12, 2000 and during nunerous
follow ng proffer sessions provided informati on on many ot her
crimes. At one such interview in June 2000, M. Szaw onski
rel ated that he net defendant when the two had shared a cel
during the week of March 10, 2000 at the Curren-Fromhold
Correctional Facility (“CFCF"), and defendant had inplicated
himself in the robbery of the Mddells nerchandi se and rel at ed

that he had pulled a gun on a guard.



FBI Special Agent M chael Parm giani was the Szawr onski
case agent. \When he began to cooperate and periodically
thereafter, Agent Parm giani stressed to M. Szaw onski that he
shoul d not seek information from anyone in custody and shoul d not
speak with any person charged about that person’s case or his
own. Agent Parm giani told M. Szawonski to keep his ears open
but to stay quiet and not to ask questions of anyone. This
reflected Agent Parm giani’s standard practice in dealing with
cooperating individuals.

M. Szaw onski next saw defendant briefly in June 2000
at the Federal Detention Center where M. Szaw onski was then
housed and where defendant was being held pending a federal court
hearing. The two had a brief conversation which M. Szaw onski
|ater related to federal authorities. By this tine M.

Szaw onski had agreed to cooperate.

M. Szaw onski again encountered the defendant at the
Federal Detention Center in March 2001 while the two were housed
for a period in the sane unit. M. Szaw onski was agitated and
fearful because by this tine he had provided information about
defendant’ s i nvol venent in the Moddells robbery. Defendant
initiated the first conversation and the two spoke with each
ot her several times thereafter. M. Szaw onski asked the
def endant no questions about his pending case. Defendant

vol unteered certain inculpatory information including a renmark



that upon learning fromhis attorney of M. Chase's statenent to
the police on March 1, 2000, defendant paid M. Chase to take a
“vacation.” M. Szaw onski pronptly alerted Agent Parm gi ani and
expressed his concern about being housed with defendant. The

U S Attorney’'s Ofice then sent a so-called separation letter to
the Bureau of Prisons and the two were separ at ed.

I1l1. Discussion

A defendant’s chal |l enge of probable cause to search the
residences is a facial one, the inquiry is limted to the four

corners of the affidavits. See U.S. v. d adney, 48 F.3d 309, 312

(8th Gr. 1995); U.S. v. Jones, 994 F.2d 1051, 1055 (3d Cir.

1993); U.S. v. Stanert, 762 F.2d 775, 778 (9th Cr. 1985).

Probabl e cause to i ssue a search warrant exists when it
appears froma comon sense review of the totality of the
ci rcunstances set forth in the affidavit that there is a fair
probability fruits, instrunentalities or other evidence of crine

Wil be found in a particular place. See Illinois v. Gates, 462

U S. 213, 238-39 (1983); U.S. v. Hodge, 246 F.3d 301, 305 (3d

Cr. 2001). Drect evidence linking the place to be searched to
the crinme under investigation is not required as probable cause
may be based on reasonable inferences. |[d. at 305-06; U.S. V.
Wi ner, 219 F.3d 289, 297 (3d Cir. 2000). In assessing probable
cause, one may consider the type of crime, the nature of itens

sought and where a crimnal could reasonably be expected to
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maintain fruits and instrunentalities of the crine. See Hodge,

246 F.3d at 305. See also Jones, 994 F. 2d at 1056 (recogni zing

firearnms and clothing are types of evidence suspect is likely to
mai ntain at his residence).

In the instant case, the pertinent information was
provided to officers in face to face neetings with the informant.

See U.S. v. Valentine, 232 F.3d 350, 354 (3d G r. 2000) (noting

enhanced credibility of informant who provides face to face
information to police who can assess first hand his deneanor and

credibility); US. v. Canfield, 212 F.3d 713, 719 (2d G r. 2000)

(noting enhanced credibility of face to face i nformant who faces
greater risk if police determine his information is false).

The i nformation provided was based upon the informant’s
personal know edge. The police corroborated the informant’s
know edge of defendant with a photographic identification and
i ndependently verified the informant’s information regarding
def endant’ s enpl oynent and residence. Also, critical information
provi ded by the informant was predictive. He was told by
def endant that he was planning a robbery of a type which then
occurred. There is no indication that the informant was aware
the robbery had occurred by the tinme he related his information
to the police. |If he had, there is every reason to assune he
woul d have appreciated the increased value of his information and

stated that his knew who had comnm tted an arnmed robbery. The
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searches were executed very shortly after the robbery and the
itens sought are of a type which the perpetrator could reasonably
be expected to maintain at his place or places of residence.

The affidavits provided a “substantial basis” for a
finding of probable cause. Gates, 462 U S. at 238.4 At a
mnimum the affidavit was not so lacking in indicia of probable
cause as to render objectively unreasonable the reliance of a
reasonably well trained officer on the comm ssioner’s
determ nati on of probable cause and authorization of the warrant.

See U.S. v. Leon, 468 U S. 897, 922-23 & n.23 (1984); Hodge, 246

F.3d at 307, U.S. v. Wllians, 3 F.3d 69, 74 (3d Gr. 1993).

Probabl e cause to arrest exists when there is a
reasonabl e basis for an officer to believe that an individual has

commtted or is conmmtting an offense. See U S. v. Kithcart, 134

F.3d 529, 531 (3d Cr. 1998). For purposes of probable cause,
t he know edge of one | aw enforcenent officer is inputed to others

who are assisting or cooperating with him See U S. v. Andreas,

463 U. S. 765, 771 n.5 (1983). See also U.S. v. Ferreira, 821

F.2d 1,5 (1st Gr. 1987). Police may detain a notorist upon

probabl e cause to believe he has commtted a civil traffic

“The “substantial basis” standard as articulated in Gates
has been equated to a clearly erroneous standard and is, in any
event, quite deferential. See US. v. Conley, 4 F.3d 1200, 1205
& n.2 (3d Cr. 1993).
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violation, regardl ess of the subjective intention of the officer.

See Wiren v. U.S.., 517 U S. 806, 813-14 (1996).°

O ficers Snyder and Becker had probabl e cause to stop
def endant on March 1, 2000 for operating a vehicle wth an
expired registration, and also to arrest himfor possession of a
stolen license plate upon receiving the report of the dispatcher.
The subsequent interviews of defendant were |awful and their
fruits constitutionally adm ssible as evidence.

At each pertinent point defendant was advised of his
M randa rights and agreed to speak to detectives w thout ever
asking for counsel or to use a tel ephone. Defendant was alert.
He was not a stranger to the crimnal justice system No
threatening or coercive tactics were enployed. H's will was not

overborne in any way. His statenents were voluntary.?®

°Police may al so stop a person when they have a reasonabl e
and wel | grounded suspicion he is wanted in connection with a
conpleted crine. See U S. v. Hensley, 469 U S. 221, 229 (1985).
O ficer Sawacki had assessed as credible the face to face report
he had received that defendant was wanted by the police. G ven
the nobility of defendant at the tinme, Oficer Zawacki reasonably
made a qui ck decision to foll ow defendant’s vehicle and relay the
information to the first Phil adel phia police officer he
encountered. Wiile that officer reasonably could have briefly
st opped defendant to ascertain his identity and verify if he was
wanted for a crinme, Oficer Snyder had an independent basis on
whi ch to stop defendant.

That the intermttent interviews of defendant occurred over
a five and a half hour period does not render theminvoluntary.
See U.S. v. Mntgonery, 14 F.3d 1189, 1196 (7th G r. 1994);
Jenner v. Smith, 982 F.2d 329, 334 (8th G r. 1993); Parker v.
Turpin, 60 F. Supp. 2d 1332, 1374 (N.D. Ga. 1999); U.S. v. Frank,
8 F. Supp. 2d 284, 303 (S.D.N. Y. 1998).
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The governnent cannot intentionally create a situation
likely to induce a detainee to nmake incrimnating statenents
W t hout the assistance of counsel. An informant, however, nay
operate as a passive listener and relate to investigators or
prosecutors unsolicited statenents of a fell ow detai nee.

See Kuhlmann v. Wlson, 477 U S. 436, 459-60 (1986); U.S. V.

Wat son, 894 F.2d 1345, 1347-48 (D.C. Cr. 1990).

Neither M. Perri nor M. Szaw onski were instructed to
elicit information fromdefendant. |[|ndeed, M. Szaw onski was
expressly directed by Agent Parm giani not to so do. Defendant
and M. Perri were briefly placed in the sane holding cell nerely
by happenstance based on the tine each was independently
arrested. The governnent did not intentionally arrange for the
pl acenent of defendant in proximty to M. Szaw onski. |ndeed,
the FBI and U S. Attorney were upset to learn that the two were
confined in the sane unit followng M. Szaw onski’s cooperation.

Nei ther M. Perri nor M. Szawonski deliberately
elicited incrimnating information from defendant. They nerely
reported informati on defendant volunteered to them

I'V. Concl usion

The search of defendant’s residences did not violate
t he Fourth Anendnent. Def endant’s detention and arrest on March
1, 2000 was |lawful. The statenents to detectives whi ch def endant

seeks to suppress were nade voluntarily and after his waiver of
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Mranda rights. The statenents of defendant to M. Perri and M.
Szawr onski were not obtained in violation of the Sixth Amendnent.
Accordingly, defendant’s notion to suppress wll be

denied. An appropriate order wll be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : Criminal No. 01-335

PHI LI P Al KENS
ORDER

AND NOW this day of QOctober, 2001, upon
consi deration of defendant’s Mdtion to Suppress Physical Evidence
Sei zed and Statenents Made, defendant’s Mtion to Suppress
Statenents in Violation of his Sixth Anmendnent Right, and the
governnent’s omi bus response thereto, followi ng a hearing on
said Motions and consistent with the acconpanyi ng nmenorandum | T

| S HEREBY ORDERED t hat said Mtions are DEN ED.

BY THE COURT:

JAY C. VALDMAN, J.



