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| . Backgr ound

Def endant Debbie H tchens was convicted by a jury on two
counts of mail fraud and three counts of wire fraud (Counts 3, 4,
8, 9, 11) in connection with a nortgage fraud schene.! Defendant
moves for judgnent of acquittal pursuant to Federal Rule of
Crim nal Procedure 29(c), or, in the alternative, for a newtria
on the basis of purportedly erroneous jury instructions. For the
reasons that follow, the Court denies said Mdtions in all respects.
1. Legal Standard

A. Sufficiency of the Evidence

In deciding a notion for judgnent of acquittal under Federal
Rul e of Crimnal Procedure 29 on the basis of insufficiency of the
evi dence, the district court nust determ ne whet her the Governnment
has adduced sufficient evidence respecting each elenment of the

of fense charged to permt jury consideration. United States v.

The jury hung on seven additional counts (Counts 5, 6, 7, 10,
12, 13, 14).



G anpa, 758 F.2d 928, 934 (3d Cr. 1985). The district court
cannot and should not weigh the evidence. 1d. Nor is the court
permtted to nmake credibility determ nations. 1d. at 935.

A defendant bears a very heavy burden when chall enging the
sufficiency of the evidence supporting a jury's verdict. United

States v. Dent, 149 F.3d 180, 187 (3d Gr. 1998). The evi dence

must be weighed in the light nost favorable to the governnent and
the verdict upheld so long as “any rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt.” United States v. Voigt, 89 F.3d 1050, 1080 (3d Cir. 1996).

The def endant cannot “sinply reargue [his] defense.” United States

V. Smith, 186 F.3d 290, 294 (3d Cr. 1999). The Court nust find
there is no evidence in the record, regardless of how it is
wei ghed, fromwhich the jury could have found t he defendant guilty.

United States v. McNeill, 887 F.2d 448, 450 (3d Cr. 1989), cert.

denied, 943 U. S. 1087 (1990). The defendant nust overcone the
jury’ s special province in matters involving witness credibility,
conflicting testinony, and drawing factual inferences from

circunstanti al evidence. United States v. Mdory, 968 F.2d 309,

321 (3d Gir. 1992).

B. New trial

“On a defendant’s notion, the court may grant a newtrial to
that defendant if the interests of justice so require.” Fed. R

Cim P. 33. Anewtrial should be granted sparingly and only to



remedy a miscarriage of justice. United States v. Copple, 24 F. 3d

535, 547 n.17 (3d Cir. 1994).
[11. Discussion

A Motion for Judgnent of Acquittal

Def endant noves for judgnent of acquittal on Counts 3, 4, 8,
9, and 11.2 Defendant contends that the evidence presented at
trial was insufficient to support any rational trier of fact from
finding beyond a reasonabl e doubt that the Defendant was guilty.
The Court will consider Defendant’s argunents in turn.

1. Specific Use of Mails (Counts 3 and 4)

In Counts 3 and 4, Defendant was charged wth mil fraud
relating to the purchase of 504 N. Queen Street, Lancaster, PA, and
the purchase of 516 N. Queen Street, Lancaster, PA, respectively.
The federal mail fraud statute provides, in relevant part:

Whoever, havi ng devi sed or intending to devi se any schene

or artifice to defraud, or for obtaining noney or
property by neans of false or fraudulent pretenses,

representations, or promses . . . for the purpose of
executing such schene or artifice or attenpting to do so
know ngly causes to be delivered by mail . . . any

éuch matter or thing, shall be [guilty of the offense].
18 U S.C A 8§ 1341 (West 2000).

Def endant chal | enges the evidence with respect to the third
el ement, and contends that the evidence at trial was insufficient

to establish that the mails were used in carrying out the fraud.

2At the conclusion of the Governnent’s case, Defendant noved
for judgment of acquittal. N T. 3/30/01 at 237. The Court deni ed
the nmotion. N T. 3/30/01 at 248.
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Specifically, Defendant argues that, at best, the Governnment’s
evi dence established that the conpanies in question used the common
carrier, Federal Express, to send packages to nortgage | enders, but
that there was no evidence relating to the specific transactions at
issue in Counts 3 and 4. (Def.’s Mem at 3.) Defendant contends
that the | oan application packages were not offered i nto evi dence,
that no witness testified as to the contents of those packages, and
that no one fromthe carrier, Federal Express, testified at trial.

“I't is well-established that evidence of business practice or
of fice customsupports a finding of the mailing el enent of § 1341.”

United States v. Hannigan, 27 F.3d 890, 892 (3d Cr. 1994). Once

evi dence concerning office custom of mailing is presented, the
prosecution need not affirmatively disprove every conceivable
alternative theory as to how the specific correspondence was

del i vered. ld. at 892-93 (citing United States v. Matzker, 473

F.2d 408, 411 (8th G r. 1973)). Notw thstanding the sufficiency of
such evi dence of customto establish the fact of mailing, in order
to convict under 8 1341, sone reference to the correspondence in

question is required. [d. at 893 (citing United States v. Burks,

867 F.2d 795, 797 (3d Gir. 1989) (“Although circunstantial evi dence
may be used to prove the element of mailing . . . under 8§ 1341

reliance upon inferences drawn from evi dence of standard business
practice without specific reference to the mailing in question is

insufficient.”)).



In this case, the Court concludes that the evidence subm tted
at trial was sufficient for any rational jury to find that the
docunents in question were sent by Federal Express. At trial, the
Governnent presented evidence by Earth Mrtgage enployees
establishing the business practice of preparing packages of
financial information for |enders and sending those packages via
Federal Express. See N T. 3/27/01 at 175 (testinony of Any
Weinstein); N T. 3/28/01, at 171-72 (testinony of Amanda MCoy).
The Governnent also presented evidence specific to the two
properties involved in Counts 3 and 4 establishing that the | endi ng
conpani es, Option One and Conti Mortgage, had received i nformation
from Earth Mrtgage relating to the |oan application that was
relied upon in deciding the | oan applications. See N. T. 3/28/01 at
9-13 (testinony of Mark Thal heiner); Gov't App. 7 (“Gov’'t Ex. 697)
(bank statenent); Gov't App. 8 (“CGov’'t Ex. 70”) (pay stub); CGov't
App. 9 (“CGov’'t Ex. 71") (W2); Gov't App. 10 (“Gov’'t Ex. 72") (W
2); N.T. 3/29/01 at 75 (testinony of Robert Mirphy); Gov't App. 12
(Gov't Ex. 177) (bank statenent); Gov't App. 13 (“Gov’'t Ex. 137)
(pay stubs); Gov't App. 14 (“CGov't Ex. 129”) (W2); Gov't App. 15
(“Gov’'t Ex. 130") (W2).

The evi dence provided sufficient basis to establish not only
a regul ar business practice by Earth Mortgage of mailing these | oan
application docunents to the | enders by Federal Express, but also

that specific information originating from Earth Mrtgage



pertaining to the | oan applications in question was received by the
| enders. This evidence was sufficient for a reasonable jury to
find that the mailings were made as charged in Counts 3 and 4. See
Hanni gan, 27 F.3d at 892-93. Accordingly, Defendant’s Mtion for
Judgnent of Acquittal on Counts 3 and 4 is deni ed.

2. Specific Use of the Wres (Counts 8, 9. 11)

Def endant presents a simlar argunent with respect to the use
of the wires in Counts 8, 9, and 11. Counts 8 and 9 charged that
the nortgage |ender, Anresco Residential Mrtgage Conpany, wre
transferred funds from Bankers Trust Conpany to the account of
Lancaster Title Abstract, the closing agent for the properties.
Count 8 related to the property at 17 E. Filbert Street, Lancaster,
Pennsyl vani a. Count 9 related to the property at 465 Beaver
Street, Lancaster, Pennsylvania. Count 11 related to the property
at 426 Manor Street, Lancaster, Pennsyl vani a.

The Court concludes that the evidence was sufficient for a
rational jury to find that the wire transfers in Counts 8, 9, and
11 took place. At trial, the Governnent presented testinony of the
nmortgage lenders regarding the use of wre transmssions to
transfer the | oan funds, both as a standard busi ness practice and
in connection with the particular transactions at in these Counts.
See N.T. 3/29/01 at 47-48 (testinmony of Nancy Swanson of Anresco
Residential Mortgage Corp.); N T. 3/29/01 at 76-79 (testinony of

CGeral d Nol an of Chapel Mortgage Corp.). The title agents for these



properties also testified as to the disbursal of funds. See N T.
3/30/01 at 13, 23-27 (testinony of Karen Umauf); N T. 3/30/01 at
62-66. The CGovernnent also admtted certain docunentary evi dence
relating to the transactions. See Def.’s Supp. Mem Ex. G (“CGov’'t
Ex. 157”) (loan disbursenent instructions); Gov't App. 18 (“CGov’'t
Ex. 49”) (receipt/check disbursenent statenment). This evidence,
viewed in the Ilight nost favorable to the Governnent, was
sufficient such that any rational jury could have found, beyond a
reasonabl e doubt, that the wire transactions took place as charged
in Counts 8, 9, and 11. Accordingly, the Defendant’s Motion for
Judgnent of Acquittal on Counts 8, 9, and 11 is deni ed.

2. Lack of Foreseeability

Def endant next clainms that the evidence was insufficient to
establish that she coul d reasonably have foreseen that the nortgage
br oker woul d send the | oan applicati on docunents through the mail s.
She nmakes the sanme argunent with respect to the wre transfers.
The defendant nust cause the nmails to be used “for the purpose of

executing” the schene of fraud. 18 U . S.C A 8 1341; United States

v. Tiller, 142 F. Supp. 2d 638, 642 (E.D. Pa. 2001). The federal
mai | fraud statute reaches “only those limted i nstances in which
the use of the mails is part of the execution of the fraud.”

Tiller, 142 F. Supp. 2d at 642 (citing Kann v. United States, 323

U S. 88, 95 (1944)). Causation is satisfied “where one does an act

with knowl edge that the use of the nmails will follow in the



ordi nary course of business, or where such use can reasonably be
foreseen, even though not actually intended.” Tiller, 142 F. Supp.

2d at 642 (citing Pereira v. United States, 347 U S 1, 8-9

(1954)). The mailing elenment is satisfied if: (1) the mailings
were part of the execution of the fraud; and (2) either (a) the
def endant had knowl edge that use of the nmails would follow in the
ordinary course of business or (b) it was reasonably foreseeable
that the mails would be used. Tiller, 142 F. Supp. 2d at 642.
The use of the mails need not be an essential elenment of the
schene of fraud. Pereira, 347 U S. at 8. It is sufficient for the
mailing to be “incident to an essential part of the schene,” or “a

step in [the] plot.” Schnmuck v. United States, 489 U S. 705, 710-

11 (1989) (citing Badders v. United States, 240 U S. 391, 394

(1916)). The mailings nmust be “sufficiently closely related to the
schenme to bring the conduct within the anbit of the nmail fraud

statute.” United States v. Coyle, 63 F.3d 1239, 1244 (3d Grr.

1995). The conpletion of the schene nust in sone way depend on the
charged nmailings. Id. The relevant question is whether the
mailing is part of the schenme as conceived by the perpetrator at
the tinme. Schnuck, 489 U S. at 715.

Defendant relies principally on two cases decided by the
United States Courts of Appeals for the Seventh and the El eventh
Crcuits, in which the courts overturned mail fraud convictions on

the basis that the evidence was insufficient to establish that the



schenes depended on the use of the nails or that the use of the

mai |l s was known or foreseeabl e. In United States v. Walters, 997

F.2d 1219 (7th G r. 1993), the defendant was a novice sports agent

convicted of nultiple counts of mail fraud in connection with a

schenme to sign college football pl ayers to professiona
representation contracts while they were still playing college
football. [|d. at 1221. Because students who sign contracts with

an agent becone ineligible to play on collegiate teans, the
def endant post-dated the contracts, |ocked themin his safe, and
prom sed the players he would Iie to the universities in response
to any inquiries. 1d. Defendant was charged with mail fraud for
causing the universities to pay scholarship funds to athl etes who
had becone ineligible as a result of the agency contracts. 1d.
The mai | fraud statute was i nvoked because each university required
its athletes to verify their eligibility to play NCAA football,
then sent copies by nail to the athletic conferences |ike the Big
Ten. 1d. The court concl uded, however, that the schene concei ved
of by the defendant was not one in which the nmailings played a
role. [d. at 1222. The court concluded that success of the plan
lay in the athletes’ willingness to conceal their contracts from
their schools, and not on the fornms verifying eligibility that were
mai |l ed by the universities to the conferences. 1d.

In United States v. Smith, 934 F.2d 270 (11th Cr. 1991), the

def endant was convicted of several counts of mil fraud in



connection with an i nsurance fraud schene invol ving the stagi ng of
an accident, the feigning of an injury, and the collection of $450
from the auto insurance conpany. Id. at 271. Al t hough the
Def endant canme to the i nsurance conpany office in person to coll ect
the insurance check, the mail fraud statute was triggered when the
| ocal insurance agent nmailed an “accounting copy” of the draft to
the regi onal headquarters office. [d. The court determ ned that
the Governnent failed to show that the defendant knew or shoul d
have foreseen that the mails would be used. Id. at 272. The
appel l ate court concluded that the Governnent had not proven that
t he def endant coordi nated any part of the schene, and thus rejected
the district court’s conclusion that the defendant was
sophi sti cat ed enough i n the worki ngs of the i nsurance i ndustry that
he under stood the workings of the insurance business. 1d. at 273.

The facts of the instant case distinguish it fromthe cases
relied upon by the Defendant. In this case, the Governnent
presented testinony and evidence at trial show ng that the use of
the mails and wires was a necessary part of the schene to defraud
the nortgage | enders. The Defendant was an experienced real estate
agent who knew t he wor ki ngs of nortgage conpanies and | enders and
t he process for obtaining nortgage | oans. The Governnent presented
evi dence showing that Defendant was heavily involved in the
creation and operation of the acquisitions conpany. See, e.q.

N.T. 3/27/01 at 63-71 (testinony of Natalie Koh); N T. 3/28/01 at
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108, 118-33 (testinony of Philonena Rodriguez); N T. 3/30/01 at
107, 131-32, 159-70, 197 (testinony of Dan Hol singer). The Court
concludes that the evidence was sufficient such that a rationa
trier of fact could determ ne that the use of the mails and wres
was part of the execution of the fraudul ent schene, and that the
use of the mails was foreseeable as part of the fraudul ent plan
concei ved of by the Defendant. Accordingly, Defendant’s notion for
j udgnent of acquittal on the ground of |ack of foreseeability is
deni ed.

B. Mbtion for New Trial

Def endant next seeks a new trial on the ground that the Court
erroneously charged the jury and failed to include an instruction
requested by Defense counsel. Specifically, the Court instructed
the jury that it “nust determ ne what the facts are in this case.”
N.T. 4/03/01 at 43. Defense counsel asked for a supplenent to the
charge to tell the jurors that if they “cannot find the facts, if
they do not know what the facts are, they nust acquit.” N T
4/ 03/ 01 at 80. The Court refused this request and instructed the
jury as follows:

[T]he other thing is that as you know, as part of the

government’s burden of proof, and as part of your job,

you have to determ ne the facts; what happened, how it

happened, why it happened, if you are able to do so .

and if you are not able to determ ne what happened, or

how it happened, or why it happened, based on the

evi dence, then it may very well be that you haven’'t been

able to reach sufficient factual conclusions upon which

to determne a verdict of guilty or not guilty, depending
on what the circunstances are.

11



N.T. 4/03/01 at 81-82. Def endant argues that this instruction
wat ers down t he governnent’s burden of proof. The Court disagrees.
The Court very clearly and repeatedly instructed the jury as the
Governnent’s burden of proof:

Now, in a crimnal case such as this, the burden is
al ways upon the Governnent to prove guilt beyond a
reasonabl e doubt. The burden is never on a defendant to
prove that she is not guilty. The Governnent has the
burden of proving each of the elenments of the crines
charged beyond a reasonabl e doubt. The | aw never i nposes
upon a defendant the burden or duty of calling any
W t nesses or producing any evidence. The defendant is
not even obligated to produce any evidence by cross-
exam ni ng the Governnent’s w tnesses.

N. T. 4/03/01 at 45. Near the conclusion of the charge, the Court
again instructed the jury as foll ows:

Menbers of the jury, | want to kind of end where | began.

| caution you once again that the burden of proof as to

each and every necessary el enment of the crine charged in
t he i ndi ct ment nust be borne by the Governnent. Fromthe

beginning of the trial, and it remains wth the
Gover nnent throughout the trial, and never shifts to the
def endant .

N. T. 4/03/01 at 76.

The instructions as they were given nade clear to the jury
t hat the burden of proof is on the Governnent, and that the jurors
should acquit if they unaninously agreed that the evidence was
i nadequate for themto determ ne the facts necessary to establish

the elenents of the crinmes charged beyond a reasonable doubt.?

3The Governnent al so points out that the instruction ran the
ri sk of confusing the jury, because it could be construed to mean
that the jurors should acquit if they could not agree on what facts
t he evi dence showed. |[|f, however, the jurors could not agree on

12



Not hing in the supplenental instruction diluted the Governnent’s
burden of proof. The Court, therefore, denies the notion for a new
trial.

C. Additional Grounds for Relief

Defendant’s original Omibus Post-Trial Mtions set forth
several additional grounds for a new trial, including unspecified
prosecutorial msconduct and error wth respect to certain
evidentiary rulings. Defendant also noved for arrest of judgnent
pursuant to Rule 34 on the grounds the indictnent did not charge a
federal offense. Defendant, however, has not briefed or otherw se
addressed these additional argunents, and has |imted her post-
trial supplenental submission to the grounds already addressed
above. Because Defendant has provided no authority or argunent
supporting her position or otherwi se denonstrating that she is
entitled to the relief requested, the Court denies the notions for
relief on the additional grounds.

An appropriate Order follows.

the facts, and some agreed that the evidence established guilt
beyond a reasonabl e doubt and others that the evidence established
reasonabl e doubt, then the appropriate course of action would be
for the jury to informthe Court that it was unable to reach a
unani mous verdi ct.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES
Crimnal Action

N N N N N

V.
No. 00-654-2
DEBBI E HI TCHENS
ORDER
AND NOW this day of October, 2001, upon

consi deration of Defendant’s Mdttion for Judgnent of Acquittal,
Motion for Arrest of Judgment, and Motion for a New Trial (Doc. No.
40), Defendant’s Supplenental Subm ssions, the Governnment’s

Response, and the Trial Record, IT IS HEREBY CORDERED that said

Motions are DENIED in all respects.

BY THE COURT:

John R Padova, J.



