IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW CARNEY : ClVIL ACTI ON
V.
| NTERNATI ONAL BROTHERHOCD

OF ELECTRI CAL WORKERS LOCAL :
UNI ON 98 PENSI ON FUND, et al. : No. 00-6270

MEMORANDUM AND ORDER

J. M KELLY, J. OCTOBER , 2001
Presently before the Court is a Mdtion For Order Conpelling
Physi cal Exam nation filed by the Defendants, I|nternational
Br ot her hood of Electrical Wrkers Local Union 98 Pension Fund,
Scott Ernsberger, John J. Dougherty, Edward Neil son, Joseph
Agresti, Thomas J. Reilly, Jr., Dennis Link and WIliam C. Rhodes
(“Defendants”). The Plaintiff, Andrew Carney, filed suit in this
Court alleging violations of the Enployee Retirenent |ncone
Security Act of 1974 (“ERI SA’), based on the Defendants’ deni al
of his Disability Pension Benefits. 29 U S C 8§ 1001-1276
(1994). As part of discovery, Defendants now seek to conpe
Plaintiff to appear for and submt to a physical exam nation by
Dr. Daniel M Feinberg, MD., a duly licensed physician
specializing in neurology. For the follow ng reasons,

Def endants’ Modtion is deni ed.



BACKGROUND

The Plaintiff, Andrew Carney, has been a fully vested
participant in the International Brotherhood of Electrical
Wor kers Local Union No. 98 Pension Plan (“Plan”) since 1961.
Sonetinme in 1991, Plaintiff allegedly suffered a disabling injury
whi ch prevented himfrom perform ng the duties of an el ectrician.
On June 18, 1996, he applied for Disability Pension Benefits
(“Benefits”) and as required under the terns of the Plan,
underwent a nedi cal exam nation on August 30, 1996. Dr. M chael
H LeWtt, MD. (“Dr. LeWtt”), the physician designated by the
Trustees of the Plan (“Trustees”) to exam ne participants
applying for disability benefits, conducted the exam nation. Dr.
LeWtt concluded the Plaintiff was permanently di sabl ed and
communi cated his conclusions to the Trustees by letter, dated
August 30, 1996.

On May 22, 1997, while Plaintiff’s application was pending,
t he Defendants anended the Plan. On July 3, 1997, alnost a year
after the Plaintiff applied for his Benefits, Defendants denied
the Plaintiff’s application, citing a new requirenent under the
anended Pl an. Under the anended Plan, Plan participants had to
qualify for Federal Social Security Long-TermDi sability Benefits
(“S.S. LTD Benefits”) in order to be eligible for Benefits under
the Plan. Plaintiff appealed the Trustees’ decision but they

deni ed his appeal on Decenber 12, 1997. Plaintiff subsequently



applied for S.S. LTD Benefits but was denied by letter dated,
August 19, 1999. On Novenber 15, 1999, Plaintiff, through
counsel, requested the Trustees to reconsider his denial. On
June 19, 2000, the Trustees, through counsel, denied Plaintiff’s
request for the third tinme, citing Plaintiff’'s failure to qualify
for S.S. LTD Benefits.

On Decenber 12, 2000, Plaintiff filed this Conpl aint under
the followi ng provisions of ERISA: (1) Count |, alleging breach
of fiduciary duty under 29 U S. C. 8§ 1104(a); (2) Count 11
alleging failure to provide requested docunents under 29 U S. C
8§ 1024(b); and (3) Count |11, challenging the denial of his
Benefits under 29 U S.C. 8§ 1132(a)(1)(B). Defendants answered
and by way of defense, asserted that plaintiff conceal ed rel evant
medi cal information. Defendants filed this instant Mtion on
June 20, 2001 seeking to conpel Plaintiff to undergo an
addi tional physical examnation in order to assess the status of
the Plaintiff’s current health. Discovery, which was schedul ed
to be over by August 31, 2001, was extended by stipulation until

30 days after this Court’s ruling on this Mtion.

1. STANDARD OF REVI EW

Di scovery in civil matters is governed by Federal Rul es of
Civil Procedure 26(b). It provides, “parties may obtain

di scovery regarding any matter, not privileged, that is rel evant



to the claimor defense of any party . . . . Relevant information
need not be adm ssible at trial if the discovery appears to be
reasonably calculated to lead to the discovery of adm ssible
evidence.” Fed. R CGv. P. 26(b)(1). Relevancy for purposes of
di scovery is to be broadly construed; it is not limted to the
preci se i ssues set forth in the conplaint or to the nerits of the

case. See Oppenheiner Fund, Inc. V. Sanders, 437 U. S. 340, 351

(1978); Davis v. Ceneral Accident Ins. Co., No. ClV.A 98-4736,

1999 W 228944, at *2 (E.D. Pa. Apr. 15, 1999).

Wil e the overall scope of discovery is governed by the
i beral standards of Rule 26(b), a party seeking a court order
conpel i ng physical exam nations nust satisfy the express

l[imtations set forth under Rule 35(a). Schlagenhauf v. Hol der,

379 U. S 104, 122 (1964). Rul e 35(a) states, in pertinent part,

“when the nental or physical condition . . . of a party . . . is
in controversy, the court . . . may order the party to submt to
a physical or nental examnation . . . the order nmay be nade only

on notion for good cause shown and upon notice to the person to
be examned . . . .” Fed. R Cv. P. 35(a). The novant nust
make an “affirmati ve showing . . . that each condition to which
the examnation is sought is really and genuinely in controversy
and that good cause exists for ordering each particul ar

exam nation.” Schlagenhauf, 379 U. S. at 118. “In controversy”

and “good cause” are necessarily related. 1d. at 118-19.



A party making or opposing a notion for an order conpelling
di scovery may be subject to expenses and sanctions as provided
under Federal Rules of G vil Procedure 37(a)(4). The Prevailing
party is entitled to reasonabl e expenses, including the
attorney’s fees, “unless the court finds that the making of the
nmoti on was substantially justified or that other circunstances
make an award of expenses unjust.” Fed. R GCv. P. 37(a)(4).
Where the notion is denied, the court nmay al so enter any
protective order authorized under Rule 26(c). Fed. R Cv. P
37(a)(4)(B). Sanctions and award of expenses under Rule 37 is a
“matter entrusted to the sound discretion of the district court.”

Marcarelli v. Delaware County Menil Hosp., Inc., No. ClV.A 86-

1630, 1987 W. 15213, at *2 (E.D. Pa. July 30, 1987).

1. D SCUSSI ON

A. ERI SA dains

Because the Plaintiff is suing under various provisions of
ERI SA, the “in controversy” and “good cause” requirenents of Rule
35(a) nust be viewed in light of applicable evidentiary
restrictions under ERISA. Were the trustee has discretionary
authority under the plan to construe the terns of the plan or to

determne the eligibility for benefits!, the proper standard of

There is no dispute that the Plan grants the Trustees
di scretion to adm nister and interpret the Plan.
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review for ERISA § 1132(a)(1)(B) clainms challenging the denial of
benefits is the “arbitrary and capricious” standard, which is the

sane as an “abuse of discretion” standard. Firestone Tire &

Rubber Co. v. Bruch, 489 U S. 101, 109 (1989). The Third Grcuit

subsequently held that Firestone extended to both plan

interpretation and factual determ nations. Mtchell v. Eastnan

Kodak Co., 113 F.3d 433, 438 (3d Cir. 1997). Inportant to this
instant Motion is that, under the arbitrary and capri ci ous
standard of review, district courts are to “look to the record as
a whol e,” which “consists of evidence that was before the
[trustee] when he or she nmade the decision being reviewed.” 1d.
at 440. \Were there was an appeal, the whole record is at tine
of final denial. 1d.

Because the holding in Firestone was limted to
8§ 1132(a)(1)(B) clains, the arbitrary and capricious standard of
reviewis not to be nechanically applied to all ERI SA cl ai ns.

See Moench v. Robertson, 62 F.3d 553, 565 (3d Cr. 1995). On the

ot her hand, Firestone is not to be exclusively limted to § 1132
clainms. 1d. Rather, using simlar analysis enployed in
Firestone, each ERI SA claimnust be examned in |ight of trust
|aw to determ ne the anount of deference the court is to give to
the trustee. 1d. |In Mench, the Third Crcuit held that where
the trustee had discretion, § 1104 clains should al so be

determ ned under the arbitrary and capricious standard. 1d. at



565- 66.

Here, the Plan grants the Trustees discretionary authority
to interpret and adm nister the terns of the Plan. Thus,
consistent with the above cited case |law, the arbitrary and
capricious standard of review governs Plaintiff’'s 8§ 1132 (Count
I11) and 8 1104 (Count 1) clainms. It follows, then, that the
“whol e record” rule applies to both clains. Defendants seek new
medi cal evidence regarding the Plaintiff’s nedical condition not
previously considered by the Trustees at tine of final denial.
This type of evidence is specifically prohibited under Mtchel
and Moench for the purposes of this Court’s determ nation of the
reasonabl eness of the Trustees’ actions under the arbitrary and
capricious standard of review.

The Court’s inquiry, however, does not end here, because the
whol e record rule applies to admssibility, not necessarily
di scovery. Citing to the broad scope of discovery, Defendants
urge this Court to order a physical exam nation regardless of its
adm ssibility. Wile the relevancy requirenent for discovery is
to be liberally construed, it is not wwthout its limts.
Discovery is limted to that which will reasonably lead to
adm ssi bl e evidence. As previously stated, the results of the
proposed physi cal exam nation are clearly inadm ssible. Hence,
it will not reasonably |lead to adm ssi bl e evidence.

Mor eover, medi cal exam nations are specifically governed by



Rul e 35(a). Thus, Defendants nust show that the Plaintiff’'s
current nedical condition is in controversy and that there is
good cause for a physical exam nation. The whole record rule,
whil e not specifically dealing with Rule 35(a), highlights what
is in controversy in § 1132(a)(1)(B) and 8 1104(a) ERI SA cl ai ns.
Under the arbitrary and capricious standard, the Court is only
concerned with the reasonabl eness of the Trustees’ decision,
based on the evidence before the Trustees at they made the
chal | enged decision. Therefore, Plaintiff’s current health
condition is not in controversy, and there is no good cause for
an additional physical examnation at this tine.

In a further attenpt to circunvent the obviously applicable
evidentiary restrictions present in this ERI SA case, the
Def endants urge this Court to order a physical exam nation by
claimng that it is necessary to the devel opnent of Defendants’
affirmati ve defense of fraud. Defendants allege that Dr.
LeWtt’s nedical diagnosis, in which he concluded that Plaintiff
was permanently di sabl ed, was based on fraudul ent om ssions on
the part of Plaintiff. Although Defendants never communi cated
this belief to Plaintiff, they now all ege that the reason for the
delay and ultimate denial of the Plaintiff’s Benefits was the
unreliability and premature diagnosis by Dr. LeWtt. As evidence
of fraud, Defendants cite to the seenmngly contrary nedica

findings contained in the S.S. Benefits denial letter.



To bolster their argunent, Defendants cite various cases in
whi ch courts recognize fraud as a perm ssi bl e defense under

ERI SA. See e.q., Trustees of the Al a-Lithographic Pension Pl an

V. Crestwood Printing Corp., 127 F. Supp. 2d 475 (S.D.N. Y. 2001).

These cases, however, do not speak to whet her evidence outside
the record nmay be admtted. See id. Additionally, Defendants
argue that a second physical exam nation is necessary because the
S.S. Benefits denial letter raises the possibility of conflicting
medi cal evidence. In support of their proposition that where
there is a possibility of conflicting nedical evidence, physical

exam nati ons shoul d be ordered, Defendants cite Shirsat v. Muitual

Pharm Co., Inc., 169 F.R D. 68, 72 (E.D. Pa. 1996). 1In so

doi ng, Defendants again ask this Court to ignore applicable |aw
under ERI SA. Although Shirsat deals with Rule 35, the case does
not involve an ERISA claim See id. Hence, Shirsat does not
apply here.

Furthernore, the evidentiary restrictions set forth under
certain ERISA clains are to encourage the parties to resolve the
i ssues at the admnistrative |level, before comng to court. Vega

v. National Life Ins. Serv., 188 F.3d 287, 299 (5th Gr. 1999).

Def endants here could have easily asked for an additional nedical
exam nation back in 1996 if they had suspicions of fraud, instead
of waiting for litigation. |In addition, Dr. LeWtt was the

Pl an’ s chosen physician so the Defendants could have easily made



further inquiries as to the basis of Dr. LeWtt’'s nedi cal
conclusions. The Defendants cannot circunmvent the applicable
evidentiary restrictions under ERI SA sinply by comng forth with
all egations of fraud. |In fact, Defendants nake a sel f-defeating
argunent when they point out that the S.S. LTD Benefits deni al
letter is evidence of fraudul ent om ssions. Despite the
Def endants contention that the adm nistrative record is
inconplete, the S.S. LTD Benefits letter shows there is enough
evidence in the admnistrative record for the Defendants to
devel op a defense and there is no good cause to order a physi cal
exam nati on

In Count |1, Plaintiff sues under 8§ 1024(b), alleging that
the Trustees failed to provide all of the docunents that the
Plaintiff requested and is entitled to receive. The Court need
not address the proper standard of review at this tine for
8 1024(b) clains because Rule 35(a) is clearly not satisfied.
The Plaintiff’s current health is not in controversy and there is
no good cause to order a physical exam nation to determ ne

whet her the Trustees have violated §8 1024(b).

B. Requi renents Under The Current Pl an

Def endants al so mai ntain the physical exam nation is
necessary because the Plaintiff is required to undergo periodic

physi cal exam nations under the terns of the Plan. The current

10



requi renents of the Plan, as it applies to a beneficiary, are not
before the Court. |If and when the Plaintiff becones entitled to
the benefits he seeks, it is up to the Trustees to enforce the

terms of Plan and determ ne whether the Plaintiff should continue

to receive the benefits.

C. Rel evance to Danmages

The Court recognizes that the status of Plaintiff’s current
health may be relevant to the issue of damages. The issue of
damages, however, is premature at this stage and a physi cal
exam nation will only be necessary if the Plaintiff prevails.

Def endants may renew their notion if there is a need for a
physi cal exam nation at the resolution of this case and the
Plaintiff continues in his refusal to undergo a physical
exam nati on

Accordi ngly, Defendants’ Mdtion is denied and the Court w |
order the Defendants to pay the Plaintiff the reasonabl e expenses
incurred in opposing this Mdtion. The Court will also enter a
protective order prohibiting the Defendants from seeki ng
di scovery outside of the adm nistrative record for the
determnation of Plaintiff’'s 8§ 1104(a) and 8 1132 (a)(1)(B)

cl ai ns.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW CARNEY : CIVIL ACTI ON
V.
| NTERNATI ONAL BROTHERHOOD

OF ELECTRI CAL WORKERS LOCAL :
UNI ON 98 PENSI ON FUND, et al. : No. 00-6270

ORDER

AND NOW this day of October, 2001, in consideration
of the Motion For Order Conpelling Physical Exam nation (Doc. No.
6) filed by the Defendants, I|nternational Brotherhood of
El ectrical Wrkers Local Union 98 Pension Fund, Scott Ernsberger,
John J. Dougherty, Edward Neil son, Joseph Agresti, Thomas J.
Reilly, Jr., Dennis Link and WIlliam C Rhodes ("Defendants”),
t he response of the Plaintiff, Andrew Carney, and the Reply
thereto, it is ORDERED that:
1. The Defendants’ Mdtion For Order Conpelling Physical
Exam nation is DEN ED

A. Defendant is precluded from seeki ng di scovery beyond the
scope of the adm nistrative record for the determ nation of
Plaintiff’s § 1104(a) (Count |) and § 1132 (a)(1)(B) (Count I11)
ERI SA cl ai ns.

B. Defendant is DIRECTED to pay the Plaintiff’s reasonabl e

expenses incurred in opposing this Mtion, including his



attorney’s fees. The Plaintiff, shall, no later than fourteen
(14) days after this Order, file an affidavit of attorney’'s fees
and expenses that were reasonably incurred in opposing this
Motion to Conpel. Defendants nmay respond to that affidavit no

| ater than fourteen (14) days after it is filed.

BY THE COURT:

JAMES MG RR KELLY, J.



