IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CROWN, CORK & SEAL COWVPANY, | NC.: CVIL ACTI ON
V.

EMPLOYERS | NSURANCE OF WAUSAU,
A MJUTUAL COVPANY : No. 99-4904

MEMORANDUM

VALDMAN, J. Cct ober 17, 2001

This action arises out of a settlenent agreenent
between plaintiff and defendant (“the Agreenent”) which was
intended to resolve all issues pertaining to insurance coverage
for plaintiff’s asbestos bodily injury liabilities under
defendant’s primary and excess insurance policies. The Agreenent
provi ded that defendant would pay a pro rata share of indemity
costs, defense costs and service fees relating to asbestos
litigation.

Plaintiff has asserted a claimfor breach of contract,
all eging that defendant has refused to pay service fees required
under the Agreenent and subsequent anmendnents. At issue is
whet her the service fees eroded the aggregate limts under the
excess insurance policies and, if not, whether defendant’s
decision to reduce the service fee was justified.

The pertinent facts are essentially undi sput ed,
al t hough the parties obviously disagree on the conclusion to be
drawn fromthem The record presented is volum nous. For
pur poses of the instant notion, of course, the evidence is viewed

nost favorably to plaintiff.



Def endant insured plaintiff under four consecutive
primary policies fromMay 1, 1970 through May 1, 1974 (“primary

policies”). These policies provide that defendant woul d pay “al
suns which the insured shall becone legally obligated to pay as
damages because of ... bodily injury or ... property danage ...
caused by an occurrence.” Under the primary policies, defendant
is obligated to pay a total aggregate lint of $300,000 per
policy for asbestos bodily injury clains, for a total of $1.2
mllion in aggregate primary limts.

The primary policies also provide that defendant “shal
have the right and the duty to defend any suit against the
i nsured seeki ng damages on account of such bodily injury” and
that costs of defending such suits do not erode the aggregate
limts. The policies further state that “in addition to the
applicable limt of liability, [defendant wll pay]... (a) al
expenses incurred by defendant ... (d) reasonabl e expenses
incurred by the insured at the conpany’s request in assisting the
conpany in the investigation or defense of any claimor suit.”

Plaintiff was al so i nsured by defendant under four
consecutive excess coverage policies (“excess policies”) issued
for the period May 1, 1970 to May 1, 1974. The policies for the
periods May 1, 1970 through May 1, 1972 provide that defendant

will pay “all sums which the insured shall beconme obligated to

pay ... because of personal injury or property danage, and al



expenses incurred by the insured or the conpany.” These policies
define such expenses as those “incurred by the insured or the
conpany in connection with the investigation, negotiation,

adj ustnment, settlenent, and defense of any clainms or suits

al l eging personal injury or property damage.” These policies
limt defendant’s liability to loss in excess of the anount
recoverabl e under the primary policies. The total coverage under
the policies is $5 mllion.

The excess policies for the periods May 1, 1972 through
May 1, 1974 also contain a Defense of Suits endorsenent which
provides that the conpany will defend plaintiff. The endorsenent
states that the expenses incurred under the endorsenent “shall be
totaled with the anmount of such judgnment or settlenent for the
pur pose of determining the liability of the Conpany in excess of
the retained limt.” Defense expenses are defined as “al
reasonabl e expenses... incurred by the insured or the conpany as
provided in the insuring agreenent of this policy with respect to
the investigation, defense or settlenent of clains or suits.”
Under these policies, the liability limt is also $5 mllion.

Due to its purchase of another conpany, plaintiff began
to be naned as a defendant in asbestos bodily injury actions
starting in 1977 or 1978. Plaintiff had previously hired ESI S
Corporation to handle such clains. After a dispute, plaintiff

termnated the relationship with ESIS and contracted with



Col eman, Inc. (“Coleman”). Under the contract between Col eman
and plaintiff (the “1980 Adm nistrative Agreenent”), Col eman
acted as Adm nistrator for the asbestos bodily injury clains,

mai nt ai ned and nmade di sbursenents in all asbestos actions and

mai nt ai ned i nformati on about each claim The 1980 Adm nistrative
Agreenent provided that Col eman woul d receive a service fee of
$75.00 per clai mant.

In 1978, plaintiff initiated an insurance coverage
action agai nst defendant and plaintiff’s other insurers in the
Phi | adel phia Court of Conmon Pleas to determ ne the insurers’
obligation to defend and indemify plaintiff for the asbestos
bodily injury clains. During the pendency of the litigation,
plaintiff, defendant and another insurer entered into an Interim
Fundi ng Agreenent on January 15, 1980 (“1980 I FA’) which provided
that the insurers would partially reinburse plaintiff for the
costs, including service fees, it was incurring in connection
wth the asbestos clainms. Under the 1980 I FA, plaintiff and
Col eman woul d jointly adm nister the clains. Defendant agreed to
pay 16. 7% of all costs and expenses which plaintiff was obligated
to pay Col eman under the 1980 Adm nistrative Agreenent.

Plaintiff paid 70.8% of such costs and the renmai nder was pai d by
the other insurer. The 1980 |IFA also included a provision that
if it were later determ ned that sonme of the paynments made by an

insurer to plaintiff were not payabl e under the insurance



policies, the paynents woul d be deened | oans to be repaid by
plaintiff within thirty days of a final judicial determ nation.
An additional insurer joined the IFA in 1982 and an Addendum was
entered into between plaintiff and the insurer incorporating by
reference the ternms of 1980 |FA

Plaintiff filed an Arended Petition for Declaratory
Judgnent in Decenber 1980 in the Court of Common Pleas litigation
seeking all defense, settlenent and judgnent costs incurred in
connection with the asbestos clains. Plaintiff successfully
moved in 1983 for partial sunmmary judgnment on the issue of the
insurers’ obligations to reinburse plaintiff’s indemity costs,
def ense costs and service fees under the primry and excess
policies. Plaintiff then filed a Motion for Entry of Money
Judgnent and bill ed defendant for service fees of $37,500 in the
first billing statenment submtted to the court.

Plaintiff, defendant and other insurers then entered
into a new InterimFundi ng Agreenent (“1983 |FA’) under which

1]

def endant agreed to pay 25% of “all costs which Crown was
required to pay Col eman” under the 1980 Adm nistrative Agreenent,
whi ch included service fees. Plaintiff was required to pay 25%
of such costs. The 1983 I FA also included the | oan provision.

In 1985, the Court of Common Pleas litigation was

finally resolved by the Agreenment. The Agreenent provided that

the insurers would pay a pro rata share of indemity costs,



defense costs and service fees. Under the Agreenent, plaintiff’s
primary insurance carriers would provide coverage up to a certain
anount and once those coverages were exhausted, plaintiff’s
excess insurers would provide coverage until the excess limts
were reached. Pursuant to an Anendnent dated October 30, 1986,
plaintiff was substituted for Colenman as Adm ni strator and has
served in that capacity since that tine.

On August 1, 1986, Robert Reeder, one of plaintiff’'s
attorneys, circulated to defendant and its other insurers a
proposed Property Damage Agreenent providing for allocation of
costs, including “admnistrative costs,” incurred by plaintiff in
connection with asbestos property damage clains.! The proposed
Property Damage Agreenent provided that plaintiff would perform
all duties and adm ni ster the defense of the property danmage
actions “consistent with the prior practice by Crown under the
various Interim Fundi ng Agreenents and Final Settlenent Agreenent
between Crown and its carriers in the asbestos rel ated personal
injury litigation between Crown and its carriers.”

Li ke the Agreenent, the proposed Property Danage
Agreenent created separate allocation schenes for plaintiff’s
primary and excess coverage. Under the primary coverage schene,

insurers would pay a fixed percentage of “past and future | egal

Def endant al so provi ded asbestos property damage coverage
to plaintiff under the primary and excess poli cies.

6



defense fees, admnistrative costs and rel ated costs and
expenses” incurred by plaintiff. The proposed Property Danage
Agreenent al so provided that paynent of the fees and costs woul d
not erode the primary coverage limts. Likew se, under the
excess coverage schene, the insurers would pay fixed percentages
of “legal defense fees, admnistrative costs and rel ated costs
and expenses.” The proposed Property Danage Agreenent, however,
did not contain an express provision prohibiting the reduction of
excess aggregate limts through the paynent of defense and

adm nistrative costs. A later version of the proposed Property
Damage Agreenent elimnated all reference to any excess coverage
schene. This version retained the provision prohibiting the
erosion of primary aggregate limts by defense and adm nistrative
cost s.

In Cctober 1988, after plaintiff was substituted as
Adm nistrator, it increased the service fee to $104. 50 per
claimant. Defendant challenged this fee and remtted paynents
representing its pro rata share of a $40 service fee, which it
| ater raised to $60.

Plaintiff clainms that defendant effectively breached
the 1985 Agreenent by applying service fees agai nst the aggregate
limts of the excess policies it had issued.

Def endant initially contends that plaintiff is

precl uded by judicial estoppel fromasserting that service fees



exhaust the aggregate limts of the excess policies because it
asserted in the Court of Common Pleas litigation that
admnistrative fees were part of the coverage. In its briefs in
that litigation, plaintiff stated that it only sought enforcenent
of the terns of the insurance policies but requested “costs of
defense and settlenent” as damages. It also included
admnistrative fees in the billing statenents submtted with its
Motion for Money Judgnent in the litigation.

Judi ci al estoppel applies only when a party presently
takes a position inconsistent with its past position and has
asserted either or both positions in bad faith, with an intent to

“play fast and | oose” with the court. Klein v. Stahl GvBH & Co.

Maschi nefabrik, 185 F.3d 98, 111 (3d G r. 1999).

While plaintiff’s subm ssions in the Court of Common
Pleas litigation suggest that plaintiff considered the
admnistrative fees to be included in the coverage of the excess
policies, plaintiff did not explicitly make that claim The
litigation involved the insurers’ duty to defend and i ndemnify
plaintiff. The treatnment of service fees or admnistrative costs
was not integral to that litigation and is not nentioned in the
Court’s opinion of August 2, 1983. Wiile plaintiff sought to
recover administrative fees inits Mdtion for Money Judgnment, its
position arguably was only that the fees represented

consequential |osses. The court will not apply judicial estoppel



to preclude plaintiff fromclaimng that the service fees should
not erode the aggregate Ilimts of the excess policies.

Both parties rely on extrinsic evidence to support
their interpretations of the Agreenent. Defendant relies on the
excess policies in question, the primary policies, the 1980 and
1983 | FAs, the proposed Property Damage Agreenent, correspondence
between the parties and deposition testinony of several
Wi tnesses. Plaintiff relies on the Agreenent, the testinony of
Robert Reeder, Joseph Gerber, Richard Krzyzanowski and Ri chard
Poirier, and an Cctober 21, 1996 letter fromM. Poirier to M.
Reeder .

Plaintiff contends that the primry and excess
policies, the 1980 and 1983 | FAs and the proposed Property Danmage
Agr eenent shoul d not be considered because they are parole
evi dence and thus barred by the Agreenent’s integration clause.
When a contract is anmbi guous, the court nust consider extrinsic

evidence to discern its meaning. See In re New Valley Corp., 89

F.3d 143, 150 (3d Cr. 1996). The presence of an integration
clause will not preclude the court fromexam ning extrinsic

evidence to interpret an anbi guous contract. See Mellon Bank,

N.A. v. Aetna Business Credit, Inc., 619 F.2d 1001, 1010, n.9 (3d

Cir. 1980); Shulnman v. Continental Bank, 513 F. Supp. 979, 986

(E.D. Pa. 1981). This includes parole evidence. See id.;

Matt hews v. Unisource Worldwide, Inc., 748 A 2d 219, 222 (Pa.




Super. 2000); Sanuel Rappaport Famly P ship v. Meridian Bank,

657 A.2d 17, 21 (Pa. Super. 1995).

Plaintiff’s reliance on the testinony of Messrs.
Reeder, Gerber and Krzyzanowksi is msplaced. Although they
testified to their understandi ng that service fees would not
erode the aggregate limts of the excess policies, there is no
conpetent evidence that this understanding was conmuni cated to or
appreci ated by defendant’s representatives during the
negotiations.? |ndeed, Robert Britton, who represented defendant
in the negotiations and drafting, as well as Messrs. Cerber and
Reeder, testified that the matter of whether service fees would
exhaust the aggregate limts of the excess coverage was never
di scussed during negotiations. The subjective understandi ng of
Messrs. Gerber and Reeder do not illumnate the issue of the

parties’ intent.® See Brokers Title Co. v. St. Paul Fire &

Marine Ins. Co., 610 F.2d 1174, 1181 (3d Cr. 1979) (subjective

under st andi ng of party to contract not controlling unless other

party knew of such neaning); Celley v. Miutual Benefit Health &

Accident Ass’n, 324 A . 2d 430, 435 (Pa. Super. 1974)

(uncomruni cat ed subj ective understanding or intent of one party

2M. Krzyzanowksi, plaintiff’s General Counsel, did not
participate in the negotiations or drafting of the Agreenent.

SM. Britton contradicts Messrs. Gerber and Reeder in
testifying that the negotiation participants did not contenpl ate
that the excess coverage woul d be triggered.
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to a contract is irrelevant and i nadm ssible when interpreting

the contract); Lyons v. Cantor, 70 A 2d 285, 287 (Pa. 1950)

(unexpressed intent of one party to contract does not bear on
parties’ intent when interpreting contract).

Plaintiff finally contends M. Poirier’s statenent in
the COctober 21, 1996 letter that the insurers were being asked
“to shoulder [costs] for the Admnistrator” and his simlar
deposition testinony regarding the service fees indicate that
def endant understood it would ultinmately bear the service fees.
When asked about the use of the term “shoul der,” however, M.
Poirier stated that he only neant that the insurers had to carry
the charges for the service fees regardl ess of whether or not the
fees eroded the aggregate |imts. Thus, the use of the word
“shoul der” by defendant’s representative is not probative of the
parties’ intent.

The Agreenent al so does not substantiate plaintiff’s
claimthat the parties intended that the service fees would not
exhaust the excess |imts. To the contrary, several provisions

support defendant’s position.*

‘“Plaintiff argues that the Agreement should be construed
agai nst defendant because it is an insurer. The Agreenent is not
an insurance policy, however, but a contract. Moreover, it is
t he product of extensive negotiations between sophisticated
parties equally well-versed in the subject matter. |ndeed, as
even M. GCerber testified, plaintiff had the upper hand during
t he negotiations process as it had successfully noved for summary
j udgnent .

11



Par agraph 9(d) provides that “any paynent made pursuant
to the terns of this Settlenment Agreenent shall be applied toward
t he exhaustion of the aggregate limts of each respective
Settling Insurance Carrier’s policies as provided in this
Settlenment Agreenent.” This indicates a general intent for the
paynments to exhaust the coverage limts. Simlarly, paragraph
12(g) states that “all past and future Indemity Costs, Asbestos
C ai m Def ense Costs and Service Fees incurred ... shall be
al l ocated proportionately to each Settling Insurance Carrier’s
remai ni ng unexpended limts.”

The absence of a provision detailing the treatnent of
def ense costs and service fees under the excess coverage al so
i ndicates that the parties understood the fees would erode the
excess |limts. Paragraph 13(b) of the Agreenent denotes the
point at which the insurers would cease to be obligated to pay
def ense costs and service fees under the primary coverage, but
t he Agreenent contains no correspondi ng provision for excess
cover age.

The excess policies thenselves are highly relevant to
the intent of the parties to the Agreenent. J. Scott Walters,
defendant’s director of asbestos clains, testified that the
Agreemrent did not cover all issues but had to refer to the
policies. M. Britton stated that the coverage of the policies

pl ayed a “large part” in negotiations. M. Britton further

12



testified that if the obligations of the insurers under the
excess policies had been changed, it would have been enunci at ed
in the 1985 Agreenent.

The structure of the Agreenent itself shows that it was
intended to track the coverage provided by the underlying primry
and excess policies. Indeed, the [imts in the Agreenent mrror
those in the policies and simmarly separates the primry and
excess bl ocks.

The first two excess policies which were in effect from
May 1, 1970 to May 1, 1972 cover “expenses incurred by insured or
the conpany in connection with the investigation, negotiation,
adj ustnent, settlenent and defense of any clains or suits.”
Simlarly, the latter two excess policies cover “expenses
incurred with respect to the investigation, defense or settlenent
of clains or suits.” Service fees were intended to conpensate
plaintiff as Adm nistrator for its costs in investigating,
defending and settling the asbestos clains.® Thus, under the
policy | anguage, the adm nistrative costs covered by the service
fees would be included in the coverage as defense costs.

The proposed Property Damage Agreenent circul ated by

plaintiff’s counsel also indicates that plaintiff understood that

*Plaintiff contends that “defense costs” under the excess
policies does not include service fees because defense costs
woul d not cover defendant’s overhead or internal cost of
mai ntaining files. The service fees do not represent defendant’s
expenses in these areas, however, but rather the costs of
plaintiff’s actions as Adm nistrator. |ndeed, defendant
duplicated inits ow files sonme of the information al so
mai ntai ned by plaintiff.

13



adm ni strative fees woul d be covered by the excess policies. The
proposed Property Danmage Agreenent, which was based on the sane
primary and excess policies as the Agreenent, explicitly provided
that several types of costs including admnistrative fees would
not reduce the aggregate limts of the primary policies but

contai ned no parallel provision concerning whether certain costs
and adm nistrative fees exhausted the excess |imts. That
plaintiff’s counsel did not insert a parallel provision strongly
suggests that he understood the adm nistrative fees woul d erode
the limts under the excess policies.

The | oan provisions of the 1980 and 1983 | FAs al so
indicate that the policies covered service fees. |f service fees
were not included in the coverage of the primary and excess
policies, repaynent of the service fees would not have been at
i ssue when the coverage di spute was resol ved unfavorably to
def endant .

That the excess policies covered service fees is highly
probative of the intent of the parties in the Agreenent to all ow
themto erode the aggregate limts. The parties have treated al
ot her costs about which the Agreenent is silent in accordance
with the underlying policies. Although the Agreenent is silent
regardi ng the exhaustion of the primary aggregate limts by
future indemity costs, defense costs and service fees, both

parties agree that future indemity costs erode the aggregate

14



[imts while defense costs and service fees do not. This
treatment is consistent with the primary policies. Simlarly,

t he Agreenent does not address the treatnent of future indemity
costs and service fees under the excess policies, but does

di scuss the application of defense costs. The parties both agree
that future indemity costs erode the aggregate excess limts
under the Agreenent, again consistent with the excess policies.
The parties intended to treat the service fees as the excess
polici es provided.

The Novenber 18, 1988 letter from R chard Krzyzanowski ,
plaintiff’s General Counsel, to Martin Millen, an enpl oyee of
def endant who handl ed plaintiff’s account, further indicates that
the service fees should erode the excess |imts. The letter
concerns plaintiff’'s billing statenent of fees, expenses and
settlenents to defendant and details the anount owed by
defendant. It states that the bal ance of defense costs and
service fees paid by defendant after exhausting the primary
coverage limts, a balance of $ 655, 236.47, would be deductible
fromthe excess insurance coverage bl ock.

Even when viewi ng the pertinent evidence in a |light
nost favorable to plaintiff, the only reasonable conclusion is
that the parties intended service fees to exhaust the excess
aggregate limts. Defendant is thus entitled to summary judgment

on this claim

15



As the service fees erode the aggregate limts of the
subj ect excess policies, the question of whether defendant was
justified in reducing the fee anobunts is inmaterial. The parties
have sti pul ated that defendant exhausted the aggregate |limts of
the subject excess policies if service fees are determned to
erode the excess limts. The issue of whether defendant breached
the contract by reducing the service fee amounts is thus noot.?®

Accordingly, defendant’s notion will be granted. An

appropriate order will be entered.

®Def endant’s counterclaimfor a declaration that the
services fees erode the aggregate excess limts and that its
reduction of the fee anmounts was justified is simlarly noot and
will be dismssed as such.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CROAN, CORK & SEAL COVPANY, INC.: . . . CIVIL ACTI O\
V.

EMPLOYERS | NSURANCE COF WAUSAU,

A MJTUAL COVPANY ; No. 99-4904

ORDER

ACCORDI N&Y, this day of October, 2001, upon
consi deration of defendant’s Mdtion for Summary Judgnent (Doc.
#23) and plaintiff’'s response thereto, consistent with the

acconpanyi ng nmenorandum | T | S HEREBY ORDERED t hat defendant’s
Motion is GRANTED, defendant’s counterclaimis DI SM SSED as noot,

and JUDGVENT IS ENTERED i n the above action for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.



