IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI STOL TOMNSH P : ClVIL ACTION
Pl aintiff, :
V.

| NDEPENDENCE BLUE CROSS

et al. .
Def endant s. : NO. 01-4323
MEMORANDUM
Newconer, S.J. Cct ober , 2001

Def endant s | ndependence Bl ue Cross and David N Banet &
Associ ates have each filed notions to dismss plaintiff’s Anended
Conplaint. Those notions, and plaintiff’s responses thereto are
presently before the Court.

l. BACKGROUND

Plaintiff Bristol Township (“Bristol”) his filed a
si xteen count Anmended Conpl ai nt agai nst | ndependence Bl ue Cross
(“1BC"), David N. Banet & Associates (“Banet”), and Eric Vacca
(“Vacca”). 1BC now asks the Court to dismss three causes of
action Bristol asserts against it: 1) a claimfor an accounting
(Count I); 2) fraud (Count VIl); and 3) a clai munder the
Racket eer |Influenced and Corrupt Organizations Act, 18 U S.C. 88
1961-68 (“RICO) (Count XVI). Banet also asks the Court to
di sm ss the causes of action Bristol has asserted against it: 1)
a claimfor accounting (Count |); 2) breach of contract (Count

X); 3) fraud (Count Xl); 4) breach of fiduciary duty (Count Xl1);
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5) conversion (Count Xl I1); 6) civil conspiracy (Count XIV); 7)
negli gence (Count XV); and 7) RICO (Count XVl).

Bristol is a Pennsylvania township with its offices
| ocated at 2501 Bath Road, Bristol, Pennsylvania, 19007. IBCis
a Pennsyl vani a corporation that provides health and nedi cal
i nsurance coverage under individual and group insurance policies
wth its offices at 1901 Market Street, Phil adel phia,
Pennsyl vania. Banet is a corporation engaged in the insurance
br okerage business with offices |located at 5 Frane Avenue,
Mal vern, Pennsyl vani a. Defendant Vacca is an individual whose
address is 224 Wst M. Airy Avenue, Phil adel phia, Pennsyl vani a.

Bristol alleges that it provided health insurance to
its enployees through I BC over a six year period ending in 2000.
Vacca was appoi nted as Bristol’s insurance broker in January
1994, but Bristol alleges that Vacca did not negotiate, service,
pl ace, renew, nmanage, originate, solicit, purchase or sell the
health insurance Bristol provided its enpl oyees through |IBC
However, Bristol clains that from 1994 to 2000 |IBC paid Vacca
comm ssions from noney added to Bristol’s insurance prem uns
W thout Bristol’s authorization. Although it concedes it has no
means of calculating the alleged comm ssions, Bristol believes
| BC pai d Vacca over $400, 000 i n comm ssi ons.

Bristol also alleges that IBC continued to pay Vacca

t hese conmi ssions after Vacca becane an enpl oyee of Banet



sonetime before February 1999. Bristol further alleges that |IBC
pai d Vacca these conmm ssions after February 19, 1999, the day
Vacca’s insurance broker’s |license was suspended after Vacca pl ed
guilty or no contest to charges of conflict of interest, bribery
and tanpering with public records or information. Because
Vacca’s |icense was suspended, Bristol contends Vacca was not
legally entitled to collect the comm ssions.

In light of these facts, the Court turns to the |IBC and
Banet’s Motions to Dism ss.

1. Dl SCUSSI ON

Both |1 BC and Banet nove the Court to dism ss pursuant
to Federal Rule of Cvil Procedure 12(b)(6). Wen evaluating a
Motion to Dismss pursuant to Rule 12(b)(6), the Court nust
accept each allegation in a well pleaded conplaint as true.

Albright v. Qiver, 510 U S. 266, 268 (1994). Additionally, a

Motion to Dismss should only be granted if the Court finds that
no proven set of facts would entitle the plaintiff to recovery

under the filed pleadings. Conley v. G bson, 355 U S 41, 45-46

(1957).

It is also firmy established that in reviewing a
Federal Rule of G vil Procedure 12(b)(6) notion, the Court nust
draw all reasonable inferences in the plaintiff’s favor. Schrob

v. Catterson, 948 F.2d 1402, 1405 (3rd Cr. 1991).




A. | BC and Bristol’'s Motions to Dism ss

1. Bristol’s Caimfor Breach of Contract
Agai nst Banet (Count X)

Banet noves to dismss Bristol’s breach of contract
cl ai m agai nst Banet. To plead a breach of contract, a plaintiff
must allege: 1) the existence of a contract, including its
essential terns; (2) a breach of a duty inposed by the contract

and (3) resultant damages. WIllians v. Nationwde Mut. Ins. Co.,

750 A 2d 881, 884 (Pa. Super. Ct.2000). After review ng
Bristol’s Arended Conplaint, the Court finds that Bristol fails
to allege the existence of a contract with Banet, its essenti al
terms, and fails to explain how Banet breached the contract if it
did exist. The Court will therefore dismss Bristol’s breach of
contract clai magai nst Banet.

2. Bristol’s CQaimfor Breach of Fiduciary Duty
Agai nst Banet (Count Xl 1)

Banet al so contends that Bristol fails to state a valid
claimfor breach of fiduciary duty against it because Banet was
not Bristol’s fiduciary. |In response, Bristol argues that
because Banet enpl oyed Vacca, Bristol Township’s insurance
broker, and collected comm ssions from|BC through Vacca, Banet
acted as Bristol’'s agent, and therefore fiduciary. It is true
that an agent’s duty to his principal is the same as that of a

fiduciary. Garbish v. Malvern Federal Sav. and Loan Assn., 517

A. 2d 547, 554 (Pa. Super. C. 1986). A fiduciary has the duty to



act for the benefit of another as to matters within the scope of
the relation. |d.

In support of its contention that Banet was Bristol’s
agent and fiduciary through Banet’s enpl oynent of Vacca, Bristol
cites the Restatenent (Second) of Agency, 8 15 cnt. e:

One acting for the benefit of another w thout a
mani f estation of consent by the other may subject
hinmself to the liabilities of an agent at the

el ection of the principal. Thus, one who purports
to act on behalf of another but w thout the
authority to do so is subject to liability to the
other as if he were a di sobedi ent agent if he
affects the principal’s interests either by

bi nding the principal to a third person where he
has apparent authority, or by disposing of or
meddl ing with the principal’s assets.

Assum ng this Court were to adopt the Restatenent’s
view of the law, Bristol fails to claimthat Banet enployed Vacca
whil e Vacca still served as Bristol’s broker. To the contrary,
Bristol’s Arended Conpl ai nt explains that “[p]laintiff does not
have know edge of the. . . specific nature of the relationship
bet ween Vacca and Banet.” Anended Conplaint § 19. Further,
Bristol’s Arended Conpl aint states that “Banet was never
appoi nted or retained by Bristol as its insurance broker.”
Amended Conplaint ¢ 21. Because Bristol has failed to allege
that Vacca served as its broker while Banet enployed him it has
not stated a claimfor breach of fiduciary duty against Bristol.

3. Bristol’s aimfor an Accounting (Count 1)

| BC noves to dismiss Count | of plaintiff’s Conpl aint



where Bristol demands that |1BC provide Bristol wwth a full and
conpl ete accounting of the comm ssions |IBC all egedly paid Vacca
at Bristol’'s expense.

Sone courts have expl ained that accounting is an
equi tabl e renmedy which is available only when there is no

adequate renedy at law. Benefit Control Methods v. Health Care

Services, Inc., 1998 W. 22080, at *2 (E.D.Pa. Jan 16, 1998);

Taylor v. Wachtler, 825 F. Supp. 95, 104 (E.D.Pa.1993). O her
courts recogni ze that an action for an accounting al so exists at
| aw and i s proper where:

(1) there was a valid contract, express or inplied,
bet ween the parties whereby the defendant

(a) received nonies as agent, trustee or in any

ot her capacity whereby the rel ationship created by
the contract inposed a | egal obligation upon the
defendant to account to the plaintiff for the
noni es received by the defendant, or

(b) if the relationship created by the contract

between the plaintiff and defendant created a

| egal duty upon the defendant to account and the
defendant failed to account and the plaintiff is
unabl e, by reason of the defendant's failure to

account, to state the exact amount due him and

(2) that the defendant breached or was in dereliction
of his duty under the contract.

Haft v. U S Steel Corp., 499 A 2d 676, 677-78 (Pa. Super. Ct.

Cct 18, 1985; see also Berger & Montague, P.C. v. Scott & Scott,

LLC, 153 F. Supp.2d 750, 754 (E.D.Pa. 2001)(recognizing that a
cl ai m of accounting may exist both in equity and at | aw.

Here, 1 BC only argues that Bristol cannot state an
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equitable claimfor accounting, but fails to address whether
Bristol can state a cause of action for an accounting at |aw
Mor eover, |BC does not nove to dismss Bristol’s breach of
contract claimagainst it, nor has |IBC argued that it was not
under a legal obligation to account to Bristol. Consequently,
the Court will not dismss plaintiff’s claimfor an accounti ng
agai nst | BC.

Banet al so noves to dismss Bristol’s claimfor an
accounting. However, unlike |IBC, Banet argues that Bristol has
failed to state a claimfor |egal or equitable accounting. The
Court agrees. To the extent Bristol seeks an accounting agai nst
Banet on equitable grounds, Bristol has an adequate renedy at

| aw. discovery. Benefit Control Methods v. Health Care Svcs.,

Inc., No. 97-4418, 1998 W. 22080, at *2 (E.D.Pa. Jan. 16, 1998).
To the extent Bristol seeks an accounting at | aw agai nst Banet,
as expl ained above, Bristol has failed to allege the existence of
a contract between it and Banet, and has failed to all ege that
Banet was Bristol’s agent. Thus, Bristol has failed to state a
claimfor accounting agai nst Banet.
4. Bristol’s dainms for Fraud (Count VII and Xl)

| BC al so noves to dismss Bristol’s fraud claim [|BC
first argues that the economic |oss doctrine bars Bristol’s fraud
claim The economc |oss doctrine “prohibits plaintiffs from

recovering in tort economc |osses to which their entitlenent



flows only froma contract.” Duquesne Light Co. v. Westinghouse

Elec. Corp., 66 F.3d 604, 618 (3d Gr. 1995). “The rationale of

the economc loss rule is that tort lawis not intended to
conpensate parties for |losses suffered as a result of a breach of

duties assuned only by agreenent.” Sun Co., Inc. (R& M V.

Badger Design & Constructors, Inc., 939 F. Supp. 365, 372

(E.D. Pa. 1996)(quoting Palco Linings, Inc. v. Pavex, Inc., 755 F

Supp. 1269, 1271 (M D.Pa. 1990)). Thus, to determ ne whether the
econom ¢ | oss doctrine precludes recovery, the court nust

consi der whether the damages plaintiff seeks to recover “were in
the contenplation of the parties at the origination of the

agreenent.” Cortez v. Keystone Bank, Inc., 2000 W. 536666, at *8

(E.D. Pa. May 03, 2000)(quoting Duquesne Light Co., 66 F.3d at

618) .
However, there is a split of authority anong
Pennsyl vani a district courts as to whether the economc | oss

doctrine applies to intentional fraud clains. Conpare KNK

Medi cal -Dental Specialities, Ltd. v. Tanex Corp., 2000 W. 1470665

(E.D. Pa. Sep 28, 2000)(Van Antwerpin, J.)(unwilling to dismss
plaintiff’s fraud claimon the econom c | oss rule because of the
lack of clarity fromeither Pennsylvania state courts or the

Third CGrcuit); Sunquest Info. Systems v. Dean Wtter Reynolds,

40 F. Supp.2d 644, 658 (WD. Pa. 2000)(finding economc loss rule

i napplicable to tort claimbased on intentionally false



representation); Palco Linings, Inc. v. Pavex, Inc., 755 F. Supp.

1269, 127 (M D. Pa. 1990)(noting the exception to the economc

|l oss rule but not relying on it); Peerless Wall & W ndow

Coverings, Inc. v. Synchronics, Inc., 85 F. Supp.2d 519, 535

(W D. Pa. 2000) (sane); with Montgonery County v. Mcrovote Corp.

No. Giv.A 97-6331, 2000 W. 134708, at *7 (E.D.Pa. Feb. 3,
2000) (Kell'y, J.)(concluding economc |oss rule bars recovery for

both negligent and intentional m srepresentation); Werw nski V.

Ford Motor Co., No. G v.A 00- 943, 2000 W 1291576, at *5

(E.D. Pa. Aug. 15, 2000)(Buckwalter, J.)(“This Court finds nore
persuasi ve the reasoning of courts that do bar fraud clains that
are intertwwned with contract clains and the only resulting | oss
has been economc.").

Neverthel ess, this Court does not need to reconcile the
differing opinions of courts in this Crcuit. At this early
stage of the litigation, the Court is unconvinced that plaintiff
has not stated a claimfor fraud separate and distinct fromits
breach of contract claim Plaintiff’'s fraud claiminvol ves
parties who were not parties to the contract between |BC and
Bristol, and IBC s all eged paynent of the comm ssions were not
contenplated in the contract between IBC and Bristol. Moreover,
it would be of no consequence if plaintiff’s case did rely on the
same set of facts because those facts can give rise to both

causes of acti on. KNK Medical -Dental Specialities, Ltd., 2000 W




1470665, at 6. Additionally, if plaintiff’s allegations are
true, this case involves nore than negligent m srepresentation.
| ndeed, plaintiff alleges that |IBC actively conceal ed the
commi ssions it paid Vacca both in its invoices and throughout
their six year relationship. Thus, the Court will not dismss
plaintiff’s fraud cl ai m based upon the econom c | oss doctrine.
Alternatively, IBC argues the Bristol’s fraud claim
shoul d be di sm ssed because there is no confidential relationship
between Bristol and IBC, and therefore, IBC had no duty to tel
Bristol that its invoices included inflated prem uns to concea
the comm ssions IBC all egedly paid Vacca.
It is true that there is no liability for fraudul ent

conceal nent absent sone duty to speak. Duquesne Light Co. v.

West i nghouse Electric Corp., 66 F.3d 604, 611-12 (3d G r. 1995);

Gty of Rone v. 3 anton, 958 F. Supp. 1026, 1038 (E.D. Pa. 1997).

While a duty to speak does arise in fiduciary and confidenti al
relationships, a “duty to speak may al so ari se as a consequence
of an agreenent between parties, or as a result of one party’s
reliance on the other’s representations, if one party is the only
source of information to the other party, or the problens are not

di scoverabl e by other reasonable neans.” Gty of Rone, 958 F

Supp. at 1038. Additionally, a duty to speak may al so occur when
di scl osure is necessary to prevent an anbi guous or parti al

statenent frombeing msleading. 1d.; see also Duquesne, 66 F.3d
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at 612- 13.

Assuming, as this Court nust, that plaintiff’s
allegations are true, IBC and Bristol not only had an agreenent,
but I BC and not Bristol knew that |BC was payi ng Vacca
comm ssions. Further, Bristol relied on |IBC invoices when paying
| BC for the premuns Bristol owed IBC. According to Bristol
t hough, those premuns were inflated to hide the comm ssions |IBC
paid Vacca. Thus, |BC has not persuaded the Court that Bristol
has failed to state a claimfor fraud.

Banet has al so noved to dismss Bristol’s claimof
fraud against it. Banet first argues that Bristol’s Anended
Conplaint fails to state a claimfor fraud. Upon a review of
plaintiff’s Anmended Conplaint and the relevant |aw, the Court
di sagrees at this juncture.

Banet further contends that Bristol’s Conplaint fails
to allege fraudul ent m srepresentation with sufficient
particularity. Cainms for fraud nmust be pleaded with adequate
particularity to satisfy Rule 9(b) of the Federal Rules of G vil

Pr ocedure. Seville Indus. Mach. Corp. v. Southnost NMach. Corp.,

742 F.2d 786, 791 (3d Cir. 1984). However, “in applying Rule
9(b), ‘focusing exclusively onits “particularity |anguage” is
too narrow an approach and fails to take account of the general
sinplicity and flexibility contenplated by the rules.”" 1d.

(citations omitted). The rule’ s purpose is to give notice to the
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def endant of the precise m sconduct with which she is charged,
and to protect her from any spurious charges of fraudul ent or

i mor al behavi or. In Re Meridian Securities Litigation, 772 F

Supp. 223, 229 (E.D.Pa. 1991). As long as there is sone
preci sion and sone neasure of substantiation in the pleadings,
the rule will be satisfied. 1d.

Here, Bristol has adequately plead its clains of fraud.
Bristol alleges that Banet approved and furthered I1BC s all eged
schene to charge Bristol for conm ssions Bristol did not approve.
The Conplaint alleges the tinme franme of the alleged fraud, the
means used to perpetrate the fraud, and each defendant’s conduct.
Consequently, the Court will not dismss plaintiff’s fraud clains
agai nst Banet.

5. Bristol’s Cains for Conversion, Cvil Conspiracy
and Negligence (Counts X1, XIV and XV)

Banet argues that Bristol’s claimfor conversion
against it should be dism ssed. Under Pennsylvania |aw
conversion is the “deprivation of another’s right of property in,
or use or possession of a chattel, or other interference
therewith, w thout the owner’s consent and w thout | awf ul

justification." Cenna v. United States, 402 F.2d 168, 170 (3d

Cr. 1968). Banet argues that Bristol fails to allege that Banet
interfered with Bristol’s property, and at worst, it only
accepted comm ssions from | BC

Bristol argues that it has alleged that Banet and |IBC
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agreed to charge Bristol for comm ssions for which Banet was not
entitled, and di sguised the overcharges as prem uns. Thus,
Bristol contends it has properly alleged conversion. |If
Bristol’s allegations are true, then Banet has interfered with
Bristol’s property, and nmay be liable for conversion. The Court
Wi ll not dismss Bristol’s conversion claimat this tine.

Banet further argues that the Court should dismss
Bristol’s claimof civil conspiracy. To prove a civil conspiracy
under Pennsylvania law, a plaintiff nust show the foll ow ng
el ements: (1) a conbination of two or nore persons acting with a
common purpose to do an unlawful act or to do a | awful act by
unl awf ul nmeans or for an unlawful purpose; (2) an overt act done
i n pursuance of the common purpose; and (3) actual |egal damage.

SNA, Inc. v. Array, 51 F. Supp. 2d 554, 561 (E.D.Pa. 1999).

Proof of malice or an intent to injure is essential to the proof

of a conspiracy. Strickland v. University of Scranton, 700 A 2d

979, 987-88 (Pa. Super. C. 1997). An action will lie only where
the sole purpose of the conspiracy is to cause harmto the party

who clains to be injured. Thonpson Coal Co. v. Pike Coal Co.,

412 A 2d 466, 472 (Pa. 1979). Thus, where the facts show that a
person acted to advance his own business interests, those facts
constitute justification and negate any alleged intent to injure.
Id.

Banet argues that because Bristol’s Conplaint alleges
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t hat one purpose of the conspiracy was to further defendants’

busi ness deal i ngs and obtain noney for Vacca and/or Banet,

Bristol failed to allege that Banet has acted with malice. The
Court agrees. That it may have been necessary to deceive
plaintiff to carry out their schene does not indicate that the
defendants acted with nalice solely to injure plaintiff. Spitzer

v. Abdel hak, 1999 W. 1204352, at *9 (E.D.Pa. Dec 15, 1999). The

Court will dismss plaintiff’s claimof civil conspiracy.

I n addition, Banet asks this Court to dismss Bristol’s
negligence claim However, after reviewing plaintiff’s
Conpl aint, and the parties briefs, Banet has not persuaded the
Court that it should dismss Bristol’s negligence claimat this
juncture.

6. Bristol’s RICO C ai m(Count XVl)

| BC and Banet argue that Bristol’s RICO claimshould be
dism ssed. First Banet clains that Bristol’s RRCOclaimfails to
al l ege that defendants engaged in interstate commerce. More
specifically, Banet argues that Bristol’s Conplaint concedes that
all defendants here are | ocated and conduct business in
Pennsyl vania, and fails to allege that defendants conduct
busi ness outsi de of Pennsyl vani a.

18 U.S.C. 1962(a) nakes it unlawful:

for any person who has received any inconme derived,

directly or indirectly, froma pattern of racketeering

activity or through collection of any unlawful debt in
whi ch such person has participated as a princi pal
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wi thin the neaning of section 2, title 18, United
States Code, to use or invest, directly or indirectly,
any part of such incone, in acquisition of any interest
in, or the establishnent or operation of, any
enterprise which is engaged in, or the activities of
whi ch affect, interstate or foreign comerce.

The requirenent that RICO affect interstate comerce is satisfied

by “mninmal” effects. Rose v. Bartle, 871 F.2d 331, 357 (3d Cir.

1989) .

Here, even if Bristol has failed to expressly plead the
interstate aspect of defendants activities, the interstate
requi rement may be reasonably inferred fromthe nature of
defendants’ activities in the field of enployee benefits. See

Shearin v. E.F. Hutton Goup, Inc., 885 F.2d 1162, 1166 (3d Cir.

1989) (explaining that the interstate requirenment may be
reasonably inferred fromthe nature of a defendant’s activities).
| ndeed, Congress has expressly found that:
enpl oyee benefit plans. . . have becone an inportant
factor in commerce because of the interstate character
of their activities, and of the activities of their
participants, and the enpl oyers, enployee
organi zations, and other entities by which they are
established or maintained; that a | arge volune of the
activities of such plans are carried on by neans of the
mail s and instrunentalities of interstate conmerce.
29 U S. C 8§ 1001. Moreover, plaintiff has alleged that the
def endants carried out their unlawful schene through the United
States mails. Thus, given the |ow threshold of activity that
satisfies the interstate requirenent, and defendants interstate

activities, the Court will not dismss plaintiff’s R CO claimon
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t hi s ground.

| BC and Banet then argue that Bristol has failed to
al l ege that defendants exist as an enterprise within the neaning
of RICO. To support that contention, they urge the Court to

apply the Suprene Court’s decision in United States v. Turkette,

452 U. S. 576 (1981), and the Third Crcuit’s decision in United

States v. Riccobene, 709 F.2d 214, 221 (3d Cr. 1983). [|BC and

Banet therefore invite this Court to commt reversible error

In Seville Indus. Muchi nery Corp. v. Sout hnost

Machi nery Corp., 742 F.2d 786, 789-90 (3d Cr. 1984), the Third

Circuit explained:

In so ruling, the district court confused what nust be
pl eaded wi th what nust be proved. Ri ccobene and
Turkette certainly stand for the proposition that a
plaintiff, to recover, nust prove that an all eged
enterprise possesses the three described attributes.

But neither case speaks to what nust be pleaded in
order to state a cause of action. The district court
erred in applying the R ccobene-Turkette proof analysis
to the allegations in Seville's conplaint.

We need cite no authority for the proposition that the
Federal Rules of Civil Procedure were designed to
elimnate the vagaries of technical pleading that once
pl agued conpl ainants, and to replace themwth the
considerably nore liberal requirenents of so-called
“notice” pleading. Under the nodern federal rules, it

i s enough that a conplaint put the defendant on notice
of the clains against him It is the function of

di scovery to fill in the details, and of trial to
establish fully each el enment of the cause of action.

In the present case, Seville identified the four
entities it believed were the enterprises that had been
mar shal | ed against it. The rules of pleading require
nothing nore at this early juncture than that bare

al | egati on.
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742 F.2d 789-90 (citations omtted). Like the plaintiff in
Seville, Bristol has alleged that the defendants were an
enterprise, and the Court will not dismss plaintiff’s R CO
claim

An appropriate Order follows.

Cl arence C. Newconer, S.J.
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