IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OVERSEAS STRATEG C CONSULTI NG, LTD : CVIL ACTI ON
V.
CARL LARKI NS ; No. 01-4115

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cctober _ , 2001

Plaintiff Overseas Strategic Consulting, LTD (“OSC’) filed
this diversity action for breach of contract against Carl Larkins
(“Larkins”) on August 20, 2001. OSC requests that the court
issue a prelimnary injunction enforcing the terns of Larkins’
agreenent not to conpete with OSC that he signed on March 24,
1999.1' Larkins not only opposes the prelimnary injunction on
its nerits, but has noved for summary judgnent.

The court held a hearing addressing both parties’ notions on
Sept enber 20th and 21!, 2001. At that hearing, the court denied
defendant’s notion for sunmmary judgnent and granted in part
plaintiff’s request for a prelimnary injunction. This opinion
and final order pursuant to Fed. R Cv. P. 56 and 65(d) foll ows.

Facts: 2

'Plaintiff withdrewits request for a Tenporary Restraining
Order and agreed that the court would hear this notion instead.
Order, August 28, 2001.

’Because the court is deciding defendant’s notion for
sumary judgnent and plaintiff’s notion for a prelimnary
injunction, it will not make those specific findings of fact that
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Larkins is a public information officer: he educates
citizens of foreign countries on econonic issues in accordance
with the foreign policy of the United States governnent. Tr.
Sept. 20, 2001, at 133-36. His experience in this field is
extensive: he has worked on donestic political and | obbying
canpaigns, P. Ex. 1, at Y 7, 8; for the AFL-CI O in Washi ngton,
id. at 17; and for the National Denocratic Institute (“NDI”) in
South Africa and Canbodia, id. at T 9-16.

OSC is a consulting firmwhich enploys individuals to
fulfill contracts that it has been awarded by governnent and
guasi - gover nnent al organi zations. OSC receives nost of its
funding fromthe United States Agency for International
Devel opnent (“USAID’). USAIDis a United States Governnent
agency that contracts with for-profit and non-for-profit agencies
to encourage stability, denobcracy, and free nmarkets abroad. Tr.
Sept. 20, 2001, at 22

In February, 1999, OSC decided to enploy Larkins as “chief
of party” for a governnment funded project in Bosnia. Neither
plaintiff nor defendant di sagrees that this decision was
comuni cated orally to Larkins, and that Larkins knew that the
job offer was expressly conditioned on USAID s approval of his
enpl oynment. Tr. Sept. 20, 2001, at 23-24; Tr. Sept. 20, 2001, at
170. Had USAID not agreed to Larkins’ enploynent, neither party
woul d have consi dered thensel ves bound by an enpl oynent contract.

Larkins’ salary was paid by OSC acting as a pass-through
entity for USAID: Larkins was paid on a daily US Governnent wage

scal e.
usual |y acconpany a prelimnary injunction order. Instead, the
court will enphasize those issues of fact that are undi sputed in

this section; when appropriate it will note where the parties
conflict on issues that are material to the notions before the
court.



OSC made Larkins' enploynent contingent on his signing a
non-conpetition and confidentiality agreenment. Tr. Sept. 20,
2001, at 24. Larkins denied ever hearing about this condition in
| at e- February or early March, 1999. Tr. Sept. 20, 2001, at 173.
Robert Arsenault (“Arsenault”), vice-president of OSC, testified
that he could not renmenber specifics of Larkins’ pre-enploynent
negotiations. Tr. Sept. 20, 2001, at 48. He did recall witing
a letter to Larkins on March 9, 1999, P. Ex. 17, to offer hima
position with OSC subject to USAID approval. This letter also
made Larki ns’ enpl oynent contingent on a dental and physical
exam and execution of “standard ‘Confidentiality’ , ‘Non-
Conpetition’ and ‘Arbitration’ Agreenents ...” 1d. Larkins
deni es ever receiving this letter: there is no evidence of record
that OSC sent it to him Tr. Sept. 20, 2001, at 48-49; Tr. Sept.
20, 2001, at 55.

There is no dispute that Larkins left his job at the AFL-C O
on March 10, 1999. Tr. Sept. 20, 2001, at 174. In the third week
of March, 1999, Larkins arrived at OSC s offices in Phil adel phia
to begin his orientation. |1d. OSC presented himwith a
“standard” Non-Conpetition and Confidentiality Agreenent (the
“Agreenent”), which Larkins took on a short vacation to
California. Tr. Sept. 20, 2001, at 91. Larkins edited this
Agreenent and reduced the scope of the non-conpetition clause
fromtw years to one year. Tr. Sept. 20, 2001 at 89; Tr. Sept.
20, 2001, at 79-80. The final agreenent read, in relevant part:

During the termof this Agreement, and for a period of one
years [sic] after termnation of this Agreenent for any
reason whatever, Enployee, without prior witten consent of
t he Conpany, agrees that Enployee wll not engage directly
or indirectly, including, but not limted to, acting as
agent, representative, enployee, consultant, advisor, owner
(except in the case of passive ownership of less than five
percent of any publically traded corporation) or

partici pant, whether or not conpensation [sic], in any

busi ness, firm partnership, proprietorship, association,
corporation or other entity, including el eenosynary
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institutions and nonprofit organizations, which in any way
provi des public information, public relations, public
education or simlar products or services, including
research and devel opnent of such products or services, in
CEE (“Central and Eastern Europe”) or the NIS (“Newy

| ndependent States”) geographic area in which Enpl oyer
provi des such products or services.

P. Ex. 2. According to Stewart Cades, an OSC officer who spoke
with Larkins during these negotiations, Larkins was not concerned
with the CEE or the NI S geographic limtations, because he said
he did not “expect to go back there again.” Tr. Sept. 20, 2001,
at 80.

Larkins’ position in Bosnia as “chief of party” nmade himthe
| eader of a team of 40-60 expatriate and |ocal personnel. Tr.
Sept. 20, 2001, at 158-61. OSC s project in Bosnia ainmed to
educate the populace on the nerits of privatizing |large, state-
owned agricultural concerns. Larkins contends that his work in
Bosnia required relatively little know edge of the content of his
educational efforts. Tr. Sept 20, 2001, at 139. OSC responds
that individuals of Larkins status gain special know edge of the
regi on where they work as well as the information they
di ssem nate. Tr. Sept. 20, 2001, at 29-32.

Larkins worked in Bosnia as a chief of party until April,
2000. From May to Novenber, 2000, Larkins continued to work in
Tblisi, Georgia, as an OSC Seni or Advisor, organizing nedia
wor kshops on econom ¢ restructuring and capital markets. P. Ex.
19 34.

Bet ween Novenber, 2000, and April, 2001, Larkins devel oped
potential projects for OSC in Washington, D.C. From m d- February
t hrough April, 2001, he investigated a proposed privatization
project in Croatia. He traveled to Croatia during the |ast week
of March and contacted several individuals there in person and by
t el ephone. One such individual, Brenda Pearson, was the chief of
party of the pension reformproject of a conpeting consulting

4



firmknown as CARANA — the project Larkins later joined. Tr.
Sept. 20, 2001, at 103; P. Ex. 28, at 2. Larkins sent back
several reports to OSC s central office regarding the prospects
for a public education project in Croatia. Tr. Sept. 20, 2001,
at 100-04. On March 28, 2001, OSC submtted a bid as a
subcontractor on a proposed Deloitte and Touche privatization
project in Croatia. Arsenault Aff. § 30.

Larkins was dissatisfied with business devel opnment worKk.

Tr. Sept. 20, 2001, at 182. OSC offered himother work to retain
a val uabl e enpl oyee. Tr. Sept. 20, 2001, at 42-43. Larkins
rejected these OSC offers, Tr. Sept. 20, 2001, at 114, and
resigned his enploynent effective April 30, 2001. Arsenault Aff.
1 33. After Larkins left OSC, Deloitte and Touche was forced to
w thdraw Larkins’ name fromits general bid. Arsenault Aff.
34. Deloitte and Touche did not win the general bid from USAI D,
OSC did not win the subcontract. 1d.

Lar ki ns began negotiating for a position with CARANA, a
consulting firm as chief of party with its pension reform
project in Croatia. CARANA, |ike OSC, derives nost of its
revenue fromUSAID. Tr. Sept. 21, 2001, at 5. Unlike OSC,
CARANA does not focus on public education. Tr. Sept. 21, 2001,
at 14.

CARANA received its Croatian public education contract from
USAI D i n Decenber of 2000, after USAID approached it in a no-bid,
single party, process. Tr. Sept. 21, 2001, at 12. Larkins began
his enploynent with CARANA in Croatia on May 15, 2001. P. Ex. 8.
Lar ki ns was enpl oyed by CARANA as a contract enployee, for 140
wor ki ng days from May 15, 2001 (to the end of the termof the
USAID contract). Tr. Sept. 21, 2001, at 8; P. Ex. 8. Eduardo
Tugendhat (“Tugendhat”), CARANA' s president, expects the contract
to expire on January 15, 2002. Tr. Sept. 21, 2001, at 22.
CARANA hopes to expand its Croatia contract significantly in the



future, and nove from public education to CARANA' s primary focus:
econom c restructuring. Tr. Sept. 21, 2001, at 12. Larkins has
al ready begun to hel p CARANA to expand and extend its current
Croatia contract with USAID. Tr. Sept. 21, 2001, at 42-45; P
Ex. 14; Tr. Sept. 21, 2001, at 46-48. Tugendhat does not
consider this help — Larkins’ responses to USAID s inquiries
about expandi ng or extending the termof the current contract -
to be business devel opnent. Tr. Sept. 21, 2001, at 46-47.
Tugendhat admts that “busi ness devel opnment” by enpl oyees
currently working under a USAID contract woul d be prohibited by
government regulation. Tr. Sept. 21, 2001, at 22.

When Larkins first began negotiating with CARANA to work for
it, OSC demanded that CARANA “buy-out” Larkins’ agreenment not to
conpete. Negotiations failed, and OSC filed this action.

1. Discussion:?®

A. Jurisdiction

The court has diversity jurisdiction over the subject matter
under 28 U.S.C. § 1332. OSCis a citizen of Pennsylvani a;
Larkins is a citizen of Washington, D.C. Larkins earns over
$100, 000 a year: the anpbunt in controversy exceeds $75, 000.
Nei t her party contests the court’s personal jurisdiction. Venue
lies in this district under 28 U . S.C. 8 1391(a): the signing of
t he Agreenent took place in Philadel phia.

B. Larkins’ Mtion for Sunmary Judgnent
1. St andard for Decision
Summary judgnent is appropriate only if there are no genui ne

i ssues of material fact and the evidence establishes that the

Any facts in the Discussion section not found in the Facts
section are incorporated by reference therein.

6



moving party is entitled to judgnent as a matter of law. See
Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). A
def endant noving for sunmary judgnment bears the initial burden of

denonstrating that there are no facts supporting the plaintiff’s
claim then the plaintiff nust introduce specific, affirmative
evidence there is a genuine issue of material fact. See id. at
322-34. The non-novant nust present evidence to support each

el enent of its case for which it bears the burden of proof at
trial. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U. S. 574, 585-86 (1986). A genuine issue of material fact
exi sts when “the evidence is such that a reasonable jury could

return a verdict for the non-noving party.” Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 248 (1986). The court nust draw all
justifiable inferences in the non-novant’s favor. See id. at
255.

Larkins, noving for summary judgnment, argues that: (1) the
covenant not to conpete is unenforceabl e under Pennsyl vania | aw,
and (2) he has not violated its terns.

2. The Enforceability of the Non-Conpetition d ause
of the Agreenent

To be enforceable in Pennsylvania, a covenant not to non-
conpete nust be: (1) ancillary to the taking of enploynent; (2)
supported by adequate consideration; (3) reasonably imted in
ti me and geographi c scope; and (4) reasonably designed to
safeguard a legitimate interest of the former enployer. See
Nat i onal Business Services v. Wight, 2 F. Supp. 2d. 701, 707
(E.D. Pa. 1998). Larkins argues that no reasonable jury could

find that the non-conpetition clause passes the first, second,
and fourth prongs of this test.

a. Was the Non-Conpetition C ause ancillary
to the Larkins' enploynent contract?



Larki ns argues that he and OSC entered into an oral
enpl oynment contract in |ate February, contingent only on USAID s
approval: OSC s |ater requirenent he sign the Agreenent was an
“after-thought to inpose additional restrictions on the
unsuspecting enpl oyee.” Beneficial Finance Co. of Lebanon v.
Becker, 22 A 2d 873 (Pa. 1966).

In Pennsylvania, it is possible for the parties to bind

t hensel ves orally even when contenplating a later witten
contract. See CGeorge W Kistler, Inc. v. OBrien, 347 A 2d 311,
315 (Pa. 1975). However, the parties nust nmanifest nutual intent

to do so, and there nust be agreenment on all aspects of the

enpl oynment relationship. See id. at 315-16. Here, Larkins has
not put forward sufficient evidence to satisfy his initial burden
on a sunmary judgnent notion.

Had USAI D not approved Larkins’ placenent, OSC woul d have
had no obligation to enploy him This fact, by itself, does not
mean that the parties did not forman oral contract in late
February. Rather, USAI D s approval was an express condition
precedent to both parties’ obligations. See Farnsworth on
Contracts 8§ 8.2, 520-22 (Third Ed. 1998).

But there is a material issue of fact regarding the

Agreenent: whether OSC orally agreed to enpl oy Larkins absent any
agreenent by Larkins not to conpete with it on term nation.
Larkins recalls no discussion of a covenant not to conpete in his
conversations with Arsenault in |ate February. Tugendhat, the
presi dent of CARANA, testified that such covenants are unknown in
the industry. Arsenault testified that he could not personally
remenber whether he infornmed Larkins in February or early Mrch
that signing of a covenant not to conpete was an express
condition of the contract.

However, Arsenault’s March 9, 2001, letter provides strong
cont enpor aneous evi dence of what OSC believed it was agreeing to



inits negotiations with Larkins. That letter states: *Your

ultimate enpl oynment is contingent upon ... the execution of our
standard ‘ Confidentiality’, ‘Non-Conpetition’ and ‘Arbitration
Agreenments ....” P. Ex. 17. There is no evidence that Larkins

received this letter, but its existence creates a material issue
of fact: a reasonable jury could find that OSC nade even its late
February oral offer of enploynment contingent on Larkins’
execution of the Agreenent.

Even had the parties forned an oral agreenent in |late
February absent any condition to sign the Agreenent, Larkins
woul d still not prevail on his notion for summary judgnent. In
Pennsyl vani a, agreenents not to conpete are ancillary to the
enpl oynent contract if signed within a reasonable tine of the
comencenent of work. See National Business Services, 2 F. Supp.
2d. at 707 (ten days); Beneficial Fin., 222 A 2d at 876 (two
days); Nagaraj v. Arcilla, 20 Pa. D. & C. 3d. 574, 582-83
(Pa.Com Pl . 1981) (two weeks). Here, there may have been an oral

agreenent in |ate February that Larkins would start work in the
third week of March. On arrival, he was i medi ately presented
with the Agreenent. He signed it within three days.

As defendant points out, the relevant test of reasonabl eness
i s whether an agreenent was an “afterthought to inpose additional
restrictions on an unsuspecting enployee.” Beneficial Fin. Co.,
222 A . 2d at 876. Larkins considered the Agreenent for three
days, reduced its termfromthree years to one year, and nade

several changes to the confidentiality clause that showed high
intelligence and/or |egal advice.* A reasonable jury could find,

“A sentence in the agreement as nodified reads “Enployee

will not ... divulge [any confidential information] unless
conpelled to disclose by judicial or administrative process or by
other requirenents of law ....” (underlined words added by

Larki ns through a handwitten comment in the margin of an earlier
draft). P. Ex 2; P. Ex. 25.



and indeed likely would find, that Larkins’ execution of the non-
conpetition agreenent was ancillary to his enpl oynent.

b. I's the non-conpetition clause supported
by adequat e consi deration?

| f Larkins’ agreenent not to conpete was ancillary to OSC s
agreenent to enploy him then he received adequate consi deration
— i.e., his enploynent, salary and signing bonus. See National
Busi ness Services, 2 F. Supp. 2d. at 707-08.

C. Is the non-conpetition clause of the
Agreenent reasonably limted in tinme and
geogr aphi ¢ scope?

The non-conpetition clause of the Agreenent restricts
Larkins fromworking in parts of central Europe and western Asia
for one year fromthe date of his termnation for any reason
Lar ki ns does not contend that the clause, if enforceable, is not
reasonably limted in tinme and geographic scope. OSC s prinmary
busi ness activity is in CEE and the NI'S: the geographic and
tenporal scope of the clause is reasonably limted. See Vector
Sec., Inc. v. Stewart, 88 F. Supp. 2d. 395, 401 (E.D.Pa. 2000)
(uphol ding five year restriction prohibiting solicitation of

custoners of fornmer enployer); Kraner v. Robec, Inc., 824 F.
Supp. 508, 512 (E. D.Pa. 1992) (upholding nationw de restriction).

d. Does the agreenent safeguard a
“legitimate business interest?”

I n Pennsyl vani a, an agreenment not to conpete must not only
be restricted in tine and space, but nust safeguard an
i ndependent, legitimte business interest. See Admiral Services,

Inc. v. Drebit, 1995 W. 134812 (E.D.Pa. March 28, 1995) (applying
Pennsyl vania law). “[T]rade secrets of an enpl oyer, custoner

goodwi I | and specialized training and skills acquired fromthe
enpl oyer are all legitinmate business interests protectible
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t hrough a general restrictive covenant." Therno-CGuard, Inc. V.
Cochran, 592 A 2d 188, 193-94 (Pa. Super.C. 1991) (citing
Morgan's Honme Equi pnent Corp. v. Martucci, 136 A 2d 838 (Pa.
1957). Pennsylvania courts “di sfavor restrictive covenants,”

Nat i onal Busi ness Services, 2 F. Supp. 2d. at 707, so a court

w Il not enforce a contract in equity when an enpl oyer’s sole
notivation is to punish an enpl oyee for | eaving.

Larkins argues that he nust prevail as a matter of |aw
because: (1) the non-conpetition clause of the Agreenent is
unenforceable for OSC s | ack of a business purpose in Croati a;
or, (2) the non-conpetition clause of the Agreenent is
unenforceabl e for |ack of a business purpose anywhere in the
wor | d.

Larkins contends that there can not be, as a matter of |aw,
a legitimte business purpose for a contract barring his
enpl oynment in Croatia, as OSC has never done any business there.
There is a material issue of fact whether OSC has been or is
engaged “in business” in Croatia. It perforns contracts in
nei ghboring countries. Wth Larkins’ help, it has solicited
busi ness there. A reasonable jury mght find that OSC actual ly
does or reasonably intends to do business in Croatia.

Even so, the issue is besides the point. |If a conpany can
protect “custoner goodwi I|,” then presumably the goodw || resides
with the custoner, not where a contract with the custoner is
performed. See Therno-CGuard, 596 A 2d at 195 (restrictive
covenant may protect prospective custoners). USAID, the rel evant

custoner, is based in Washington. It is not unreasonable for OSC
to wish to preserve those business relationshi ps Larkins

devel oped with USAID and others while enployed at OSC. It is not
punitive to prevent himfromexploiting those relationships — in
USAI D s regional and honel and offices — for the termof the
agreenment. See Winwight's Travel Service Inc. v. Schnolk, 500
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A 2d 476, 479 (“[t]he contacts and goodwi || built up by Schnol k
are certainly a protectable interest”); Bettinger v. Carl Burke
Ass’'n, Inc. 314 A 2d 296, 298 (Pa. 1967) (reasonable to protect
agai nst conpetition fromfornmer enployee whose job it was to keep

in close contact with custoners). Larkins’ trip to Croatia while
in GSC s enploy strengthens OSC s position: it paid for himto
contact the very individuals at USAI D whom he now contacts for
CARANA.

A reasonable jury could find that plaintiff has a legitinmte
busi ness interest in enforcing the covenant not to conpete.
There was evi dence Larkins has devel oped consi derabl e contacts
with local USAID officials in Croatia and Bosnia and al so gai ned
val uabl e regi onal experience wwth OSC. The parties dispute how
much this experience is valued by USAID, but it m ght be an
i nportant conponent of Larkins’ current market position. Wether
Larki ns’ enpl oynent with CARANA hurts OSC s custonmer goodw ||,
and whet her he acquired regionally inportant skills that OSC nmay
seek to protect, are material issues of fact for a jury.®

Larkins al so contends that the covenant is unenforceable
anywher e because he can not possibly damage OSC s cust oner
goodwi I | or any other legitimate interest.

He argues that the USAID officials who choose between bids
may have no contact with an offeror after the bid has been
subm tted, but there is evidence that Larkins enhanced OSC s
corporate opportunities through his regi onal experience and
multiple contacts with USAID s officers. Having Larkins’ resune
as part of a bid package m ght have hel ped OSC obtain bids from
USAI D, even if Larkins hinmself could not personally contact the

*The conclusion that there exist material issues of fact
about the business interest protected by the covenant suggests
t he non-conpetition agreenent nay be narrowed to serve the
| egiti mate purpose.
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USAI D of ficers with whom he has relationships. It is legitimte,
under Pennsylvania law, to prevent a forner enployee from
soliciting custoners he had devel oped while with the forner

enpl oyer.

3. Non-vi ol ati on of the Agreenent

Lar ki ns’ second argunent supporting his notion for summary
judgment is that he has not violated the Agreenent. He argues
that: (1) the non-conpetition clause only applies to those areas
where OSC currently provides products or services; and, (2) the
Agreenent does not restrict conpetition in Croatia because it is
not a state in CEE or in the NI S

Whet her the agreenent applies only to those areas where OSC
currently provides products or services is a classic question of
fact that can not be resolved in Larkins' favor on this record.
The rel evant part of the clause reads:

[Larkins will not work for any organization which] in
any way provides public information, public relations,
public education or simlar products or services,

i ncl udi ng research and devel opnent of such products or
services, in CEE (“Central and Eastern Europe”) or the
NI'S (“Newl y | ndependent States”) geographic area in
whi ch Enpl oyer provides such products or services.

It may be that “provides such products or services” neans
that Larkins is prohibited fromworking in those areas of CEE or
the NI'S where OSC currently provides services. On the other
hand, *“products and services” when first nentioned expressly
i ncl udes “research and devel opnent” and the subsequent references
to “such products and services” that OSC provi des nmay al so
i ncl ude research and devel opnent. Larkins has offered no evi dence
allowing the court to determne, as a matter of |law, that the
Agreenent was nmeant only to protect OSC s interests in existing
contracts.
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Larki ns’ second argunent that Croatia is not in CEE or the
NI S al so cannot be decided in his favor as a matter of |aw
Larkins subm tted several webpages that purport to locate Croatia
i n Sout heastern Europe with his brief in support of his notion
for summary judgnent. Tugendhat, Larkins’ current enployer,
testified that he considers Croatia to be wthin Central and
Eastern Europe. Tr. Sept. 21, 2001, at 51. A reasonable jury
could find that Croatia is where it appears to be on a map: in
the south of central Europe. A reasonable jury could find that
the parties intended Croatia to be a part of Central and Eastern
Europe within the scope of the non-conpetition clause of the

Agr eenent .

The Court cannot conclude Larkins must prevail as a nmatter
of law, so his notion for sunmary judgnent will|l be deni ed.

C. OSC s notion for a prelimnary injunction.

OSC noves that this court enforce the restrictive covenant
by a prelimnary injunction enjoining Larkins fromworking in
Central and Eastern Europe (including Croatia), as well as the
Newl y | ndependent States, for any conpetitor of OSC, for one year
fromthe date of judgnent. It argues that it continues to suffer
i mredi ate and irreparabl e harm because of Larkins’ enploynent
wi t h CARANA.

1. St andard and Application
This court grants a prelimnary injunction only if: 1) the

nmovant has shown a reasonabl e probability of success on the
nerits; 2) the novant will be irreparably injured by denial of
relief; 3) granting the prelimnary relief will not result in
even greater harmto the nonnoving party; and 4) granting the
prelimnary relief will be in the public interest. See Al legheny
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Energy, Inc. v. DQE, lInc., 171 F.3d 153, 158 (3d G r. 1999).

a. Probability of Success on the Merits

Larki ns’ argunents against the prelimnary injunction track
t hose he makes in support of summary judgnent: even if there
exi st material facts about the enforceability of the covenant,
and its scope, OSCis not likely to prevail on the nerits.

The court has already determned there are nmaterial issues
of fact. Now that the burden is on OSC, the court nust exam ne
whet her OSC is reasonably likely to prevail on the nerits by
establishing: (1) that a legitimate business purpose nakes the
Agreenent enforceable; and, (2) that the Agreenent applies to his
present position in Croatia.

(1) OSCwll nore likely than not establish
that the non-conpetition clause is
enf orceabl e. ©
Larkins argues that there is a presunption in Pennsylvania

| aw t hat enpl oyees who have not acquired “specialized skills”
whil e working for their enployer may not be restrained through a

non-conpetition agreenent. See Fonda G oup, Inc. v. Erving
| ndus., Inc., 897 F. Supp. 230, 233 (E.D.Pa. 1995) (where partes
had only general managenent and selling skills, no injunction

woul d issue); Mdirgan’s Hone Equipnent, 136 A 2d at 846 (listing

know edge of specialized training, trade secrets, and busi ness
met hods as three potential |legitinmate purposes). The cases that
Larkins cites are distinguishable.

I n Fonda G oup, the court considered whether a restrictive

®The discussion in section I1.B(2) is incorporated by
reference. OSCis nore likely than not to establish that the
non-conpetition clause was ancillary to his enploynent and
supported by adequate consideration; OSCis nore likely than not
to establish that the clause was reasonably limted in tinme and
geogr aphi ¢ scope.
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covenant was assignable to another enployer. 897 F. Supp at 231.
It noted the new enpl oyer had not established irreparable harm
because the enpl oyees whomit w shed to enjoin possessed no
techni cal data or specialized know edge that woul d make the harm
unquantifiable. 1d. at 233. The court did not address the issue
of legitimte business purpose, nor the possible | oss of custoner
goodwi | | .

Morgan’ s Honme Equi pnent also fails to support defendant’s

argunent. Even if its list of perm ssible purposes was
originally neant to be exhaustive, this forty-four year old

opi nion has clearly been extended by | ater Pennsylvani a cases.
See SI Handling Systens, Inc. v. Heisley, 753 F.2d 1244, 1258 (3d
Cr. 1985); Sidco Paper Co. v. Aaron, 351 A 2d 250, 252-53 (Pa.
1976) (“An enployer's right to protect, by a covenant not to

conpete, interest in custonmer goodw || acquired through the
efforts of an enployee is well-established in Pennsylvania.”).
Protecting a the goodwi Il of a custoner base is now a legitimte

busi ness purpose in Pennsylvania. See Therno-Guard, 592 A 2d at
193- 94.

OSC seeks to protect the “market cachet” that Larkins’
skills brought it. Protecting “market cachet” is synonynous with
protecting custoner goodwi I l: OSC wi shes to prevent other
conpani es fromusing the experience and contacts Larkins gai ned
at OSC to wn contracts OSC woul d ot herw se have obt ai ned.

USAID is the main custoner of both OSC and CARANA . (OSC nay
legitimately seek to prevent CARANA (or any other conpany) from
using Larkins to gain new business fromUSAID for the termof the
Agr eenent .

(2) OSCwll nore Iikely than not establish
that Larkins has breached the non-
conpetition Agreenent.

OSCis nore likely than not to establish at trial that
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Lar ki ns has breached his agreenment not to conpete with it.
Larkins contends: (1) that Croatia is not a state covered by the
non-conpetition clause of the Agreenent; and (2) that because OSC
does no current business in Croatia, it can not enforce the
Agreenent against himthere. Larkins, relying on the general
presunption in Pennsylvani a agai nst restrictive covenants, argues
that they nust always be “construed narrowly.” All-Pak, Inc. v.
Johnston, 694 A 2d 347, 351 (Pa.Super.Ct. 1997).

Tugendhat’ s adm ssion that he considers Croatia in CEE

di sposes of Larkins’ first argunent. OSC is reasonably likely to
be able to establish that both parties considered Croatia a part
of CEE.

Larkins’ second argunent has nore nerit. The non-
conpetition clause is not as clear as it mght be. O course,
“the parampunt goal of contract interpretation is to ascertain

and give effect to the parties' intent.” Tuthill v. Tuthill, 763
A 2d 417, 419 (Pa. Super.Ct. 2000). To determ ne intent one | ooks
first to the contract. See id. "Each and every part of the

contract nust be taken into consideration and given effect, if
possi ble, and the intention of the parties nust be ascertained
fromthe entire instrunent. 1d.

Here, the hard issue is to determ ne to what “provides such
products or services” in the Section 2's last line refers.
Larkins’ argunment is that whatever the general terns of the
paragraph may say about “products or service”, OSC can only bar
Larkins fromworking in those specific areas where it currently
provi des them OSC responds that the agreenent focuses on a
“geographic area[,]” not any particul ar state.

It is undisputed that OSC currently provi des busi nesses and
services in Bosnia, which is in CEE. Larkins also adnmts that
hi s understandi ng of the non-conpetition agreenent is not based
on any statenents made to himby anyone at OSC. Tr. Sept. 20,
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2001, at 93. A reasonable jury could find that the entire cl ause

beginning with “in CEE...” refers back to a definition of
products or services that included research and devel opnent.
Therefore, the court finds it is nore |likely than not that OSC
W Il establish that Larkins is in breach of his agreenent not to

conpete with it.

b. | rreparable Harm

A plaintiff establishing an actual breach of a non-
conpetition clause satisfies the irreparable harmrequirenment for
a prelimnary injunction. See Vector Security, Inc. v. Stewart,
88 F. Supp. 2d. 395, 401 (E.D.Pa. 2000). OSC can also point to
the Agreenment’s cl ause expressly providing for injunctive relief

in case of breach. See United Artists Theatre Grcuit, Inc. v
Monarch, Inc., 1996 U S. Dist LEXIS 18180, at *45 (E.D. Pa. Dec.
6, 1996) (contract termfactor in equity jurisdiction). However,

here the legitimate irreparable harmis not co-extensive with the
scope of the Agreenent

The irreparable harm OSC wi Il suffer is the destruction of
t hat which the non-conpetition clause seeks to preserve: its
custoner goodw || and custoner relationships. |If Larkins is
all owed to hel p another conpany solicit business from USAI D (or
anot her custoner), OSC will be irreparably harnmed because it
could never fully ascertain what it had lost. See John G Bryant
Co. v. Sling Testing & Repair, Inc., 369 A 2d 1164, 1167 (Pa.
1977) (unwarranted interference with custoner relationships is

unascertai nabl e and not capable of being fully conpensated by
nmoney damages).

However, this interest (and potential harm is narrower than
the scope of the restrictive covenant OSC seeks to enforce. The
CARANA contract Larkins currently helps fulfill did not arise out
of Larkins’ business contacts: CARANA gained it through a no-bid
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process before Larkins becane a CARANA enpl oyee. Tugendhat
testified that it would be illegal for Larkins to solicit nore
busi ness with USAI D, or anyone el se, while enpl oyed on an

exi sting governnment contract. Although there is sone evidence
t hat Tugendhat’s definition of business devel opnent is non-
standard,’” a narrowmy crafted injunction commensurate with the
potential harmw || ensure that Larkins does not hurt OSC s
goodwi I | while enployed with CARANA only on this existing
contract.

The court has the power to nodify the restrictive covenant
to accommopdate the enployer’s interests and the enpl oyee’s
legitimate right to earn a living in his chosen profession. See
Therno- Guard, 596 A .2d at 194. The court will do so here by
preventing Larkins fromusing his OSC contacts, experiences or

resunme to hel p CARANA (or any ot her conpany) gain new busi ness,
or devel op new busi ness contacts, for a period of one year from
the termnation of Larkins’ enploynent with OSC. 8

Larkins will be able to continue his enploynent on the
contract CARANA entered into before it enployed Larkins, provided
that Larkins does not: (1) work for CARANA beyond his present 140
day contract before May 1, 2002; (2) seek to extend that
contract; (3) allow his nane to be used in a proposed extension;

Tugendhat testified that when a custoner approaches CARANA
with a proposal to increase the size of an existing contract, the
response i s not business developnent. Tr. Sept. 21, 2001, at 47-
48. This is contrary to common busi ness under st andi ng and
practice.

®The parties suggest different beginning periods for the
injunctive relief. Plaintiff contends that the injunction should
run fromthe date of judgnent. Defendant argues that any
i njunction should only issue fromthe date Larkins ceased
devel oping his regional skills and experience (when he |eft
Tblisi to join OSC s Washington staff in Cctober, 2000). These
creative argunents |ack support in the case | aw.
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(4) help CARANA in any way to extend this contract; (5) or help
CARANA gai n any new busi ness before May 1, 2002.

C. Harm t o Def endant
The injunction the court will issue prevents Larkins from

wor ki ng for an OSC conpetitor in CEE or the NI'S for about four
nonths. Larkins is a highly qualified individual who has worked
on four continents. Hs skills are portable. WMreover, he knew
that the non-conpetition clause m ght be enforced through an

i njunction before he signed the Agreenment, and had the
opportunity to edit the clause accordingly. See National

Busi ness Services, 2 F. Supp. 2d. at 709, n. 5 (enployee’s notice

a factor in balance of harns analysis). Larkins wll not be
denied the right to earn a |ikelihood. See id. at 709.

d. The Public Interest
Larkins argues that both generally and specifically, it

woul d hurt the public interest to enforce this covenant agai nst
him At the general level, allowi ng USAID contracts to be
performed w thout court intervention supports the public interest
of the United States. See P. Ex. 49, at 56 (incorporating 48
C.F.R 752.7013: “this contract is an inportant part of the
United States Foreign Assistance Prograni). Both parties believe
that Larkins is a val uabl e enpl oyee who brings experience and
know edge to his public education work. However, it does not
follow that a four nmonth injunction prohibiting Larkins’
enpl oyment will harm our government’s foreign policy or ability
to convince citizens of CEE and the NIS that they should enbrace
capitalismand denocracy. There is no evidence that the United
States consi ders Larkins an indi spensabl e conponent of its
foreign policy.

Larkins also argues that it is part of United States policy
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to encourage the free-flow of information gained through USAI D
contracts.?® However, the court will not presune that a federal
agency has inpeded the constitutionally protected freedom of
contract absent nore explicit evidence.

2. Bond
Fed. R Cv. P. 65(c) requires that a party obtaining an
i njunction post a bond, in a sumthat the court deens proper, for
t he paynent of danages; the bond nust “provide a fund to use to

conpensate incorrectly enjoined defendants.” Hoxsworth v.
Bl i nder, Robinson & Co., Inc., 903 F.2d 186, 210 (3d Cr. 1990).
The court’s injunction effectively prohibits Larkins from working

in Central and Eastern Europe, as well as the New y | ndependent
States, from January 2002 until April 30, 2002, a period of four
nonths. Larkins is currently enployed at a rate of $450.00 per
day. The court’s injunction will prevent Larkins from seeking
certain types of enploynent in CEE or the NIS for approxi mately
ni nety working days. N nety tinmes four hundred and fifty is
approximately forty thousand dollars. Larkins mght al so be
entitled to an award conpensating himfor the inability to search
for enploynent in CEE and the NIS, as well as the costs of
appealing the court’s order. Therefore, the court will set a
bond in the anpbunt of $50, 000. 00.

°The ommi bus contract incorporates by reference Chapter 7,
Appendix |, of the CF.R USAID s academ c publishing policy. In
section 2, the policy states: “USAID favors and encourages the
publication of scholarly research as well as the maxi num
availability, distribution, and use of know edge developed in its
program”™ The policy then goes on to detail the procedure by
whi ch individuals may publish information they have | earned
t hrough USAID grants or contracts. Defendant, in oral argunent,
failed to nake clear that this policy concerned academ c
publ i shing, and left out words fromthe policy that woul d have
put the court on notice of this fact. Tr. Sept. 21, 2001, at
112.
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Concl usi ons of Law

The court has diversity jurisdiction over this matter
under 28 U.S.C. 1332; the parties are diverse and the
amount in controversy exceeds $75,000. Personal
jurisdiction is not contested. Venue lies in this
district under 28 U. S.C. 1391(a).

There are material issues of fact precluding sunmary
judgnment: e.g., the geographic scope of the agreenent,
the nature of OSC s business in Croatia, and the timng
of Larkins’ job offer with OSC

OSC is nore likely than not to succeed on the nerits of
its claim

Larkins’ solicitation of business while enployed by a
conpetitor will irreparably harm OSC s ability to
obtain contracts, and his contact with custonmers |ike
USAID wi Il hurt OSC s conpetitive position.

Larkins will not be harnmed nore than OSC wil|l be by
partial enforcenent of the restrictive covenant.

Enj oi ning Larkins fromworking will not be against the
public interest or inpede the ability of the governnent
to encourage capitalismand denocracy abroad.

A prelimnary injunction is the appropriate renedy to
the extent the injunction is supported by a legitinmte
busi ness purpose. OSC s |legitinate busi ness purpose of
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protecting its business against conpetitors using

Larki ns’ experience and resume will be protected; a
desire to punish Larkins for leaving its firmw |l not
be. Larkins will be prelimnarily enjoined, for the

termof the Agreenent, fromsoliciting business or
allowing his nane to be used in the solicitation of
busi ness, for CARANA or any other conpetitor of OSC

The appropriate termof this non-conpetition period is
one year fromthe day Larkins left OSC s enploy: Apri
30, 2001. Until My 1, 2002, Larkins will be
prohibited fromsoliciting any business for any
conpetitor of OSC, or allowing his nane or resune to be
used in any such conpetition. Larkins will be able to
conply with his current contract with CARANA (140 days
fromhis May 9, 2001 hire), but may not hel p CARANA to
gai n new business or expand its existing Croatia
contract. An appropriate order foll ows.

23



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OVERSEAS STRATEQ C CONSULTI NG, LTD : CVIL ACTI ON
V.
CARL LARKI NS ; No. 01-4115

ORDER OF PRELI M NARY | NJUNCTI ON

AND NOW this day of QOctober, 2001, upon consideration
of the verified conplaint, notion for prelimnary injunction and
supporting nmenoranda of law of plaintiff, Overseas Strategic

Consul ting, Ltd. (“0SC'), and all responses thereto, and after a

heari ng on Septenber 20 and 21, 2001,

It is hereby ORDERED t hat:

1. OSC s notion for prelimnary injunction is GRANTED IN
PART and DENI ED I N PART.

2. Prior to May 1, 2002, defendant Carl Larkins
(“Larkins”) is prelimnary enjoined and restrained from

(a) Working as an enpl oyee, consultant, contractor or
agent for a conpetitor of OSC including, but not limted to,
CARANA Cor poration (“CARANA"), on a grant, cooperative agreenent,
program contract and/or project in Central and Eastern Europe
and/ or the Newy | ndependent States, provided that nothing in

this Order shall prohibit Larkins fromconpleting his 140-day
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enpl oynment with CARANA (as specified in P. Ex. 8, CARANA' s letter
of enploynment to Larkins dated May 9, 2001) as a part of CARANA's
current contract and/or task order with the United States Agency
for International Devel opnment (“USAID’) related to pension reform
in the Republic of Croatia (the “CARANA/USAID Croatia Contract”)
and/ or from communicating with USAID in the normal course of
perform ng that work;

(b) Working as an enpl oyee, consul tant, contractor
or agent for CARANA with respect to any extension of Larkins’
current 140-day period of enploynent with CARANA and/ or CARANA' s
current contract and/or task order for the CARANA/USAID Croatia
Proj ect ;

(c) Participating in any way, directly or indirectly,
in the devel opnent, solicitation, procurenent and/or bid proposal
for an extension of the CARANA/USAID Croatia Contract including,
but not limted to, comunicating in any manner with
representatives of CARANA and/or USAID about an extension of the
CARANA/ USAI D Croatia Contract, and/or permtting the use of his
name and/or resune as a proposed nenber of CARANA' s project team
or staff in any bid proposal for an extension of the CARANA/ USAI D
Croatia Contract;

(d) Participating in any way, directly or indirectly,
in the solicitation, procurenent and/or devel opnent of business,
grants, cooperative agreenents, projects, progranms and/or
contracts in Central and Eastern Europe and/or the Newy
| ndependent States for any conpetitor of OSC including, but not
l[imted to, CARANA;

(e) For purposes of ensuring conpliance with this
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Order, Larkins shall provide his attorneys with copies of any
ti mesheets he submts to USAID and/ or CARANA in conjunction with
his work on behal f of CARANA on the CARANA/ USAI D Croatia Contract
whi ch shall be available for review by the Court upon request.

3. OSC shall post a bond in the amount of $50, 000.
4. This Order for Prelimnary Injunction shall remain in

effect pending a final hearing on this matter or upon further
order of the Court.

Norma L. Shapiro, S.J.
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