IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI RST UNI ON NATI ONAL BANK : CVIL ACTI ON
successor by nerger to :
Fidelity Bank, N. A
NO 98- 6445
VS.

UNI TED STATES OF AMERI CA,

MARK S. LITTON and
ROBERT G CASAGRANDE

VEMORANDUM AND ORDER

JOYNER, J. , 2001

Plaintiff, First Union National Bank, has noved to strike
Def endant Robert Casagrande’s demand for jury trial. For the

reasons outlined below, the notion shall be deni ed.

Backqgr ound

This case arises out of a $6.35 nmillion dollar [oan which
was made in Decenber, 1989 by the Plaintiff’s predecessor-in-
interest, Fidelity Bank, to the MM Goup, Inc. (“MM) for the
purchase of six radio stations located in Illinois and Onio.
Mark Litton and Robert Casagrande were the officers and sole
sharehol ders of MM G ven that MM began experiencing financi al
difficulties shortly thereafter, it agreed with Fidelity to
nodify the terns and conditions of the loan in witing, which

nodi fications included a Forbearance Agreenent, an Anended and



Rest ated Loan Agreenment and an Anended, Restated and Consol i dat ed
Stock Pl edge Agreenent, all entered into on June 6, 1991.
However, MM continued to suffer fromfinancial problens and,
between the fourth quarter of 1991 and the first quarter of 1993,
it failed to pay federal w thholding taxes for its enpl oyees.
In 1996, the U S. Internal Revenue Service assessed First Union
as a responsi bl e person under 26 U S.C. 86672 for sone
$140,914.70 in penalties for MM Goup’s unpaid wi thhol di ng taxes.
In 1997, the IRS | evied a second assessnent in additional
penal ti es against First Union in the anount of $320, 300.81 for
MM s unpaid payroll taxes. First Union paid the assessnents
| evied against it on May 30, 1996 and August 27, 1997 but, on My
28, 1998, filed a Form 843 claimwth the IRS Center in
Phi | adel phia seeking a refund of all nonies which it paid to the
Governnent on account of MM Goup’s withholding tax liability.
The I RS, however, refused the plaintiff’'s requests for
refund and, on Decenber 11, 1998, it filed this lawsuit agai nst
the United States. By way of Amended Conplaint filed on June 18,
1999, First Union joined Defendants Litton and Casagrande to this
action. M. Litton has since settled the clains brought against
himby First Union and the United States Governnent. First Union
now noves to strike M. Casagrande’s jury trial demand on the
grounds that (1) Casagrande waived his right to a trial by jury

in the Amended and Restated Loan Agreenent of June 6, 1991; and



(2) Casagrande is not entitled to a jury trial on the U S.
government’s cross-clai magainst himunder 26 U. S.C. 86672 for

paynent of the unpaid taxes and penalties.?

Di scussi on

As a general rule, the right to a jury trial is protected by
t he Seventh Anendnent when the claimis a |legal one, but not if
it is equitable and the right to a jury trial in the federal

courts is to be deternmined as a matter of federal lawin

diversity as well as in other actions. Simer v. Conner, 372
U S 221, 222, 83 S.Ct. 609, 610, 9 L.Ed.2d 691 (1963); Pappas v.

Unum Li fe | nsurance Conmpany, 2000 U.S. Dist. LEXIS 11308, *6-7

(E. D. Pa. 2000), citing Hatco Corporation v. WR. Gace & Co., 59

F.3d 400, 411 (3d Gr. 1995). Thus, the right to a jury trial
in federal court, regardl ess of whether the claimarises under

state law, presents a question of federal law. 1n Re Gty of

Phi | adel phia Litigation, 158 F.3d 723, 726 (3d G r. 1998). See

Al so: Cooper Labs, Inc. v. International Surplus Lines |Insurance

Co., 802 F.2d 667, 671 (3d GCr. 1986). The federal policy
favoring jury trials is of historic and continuing strength.

Sinm er, supra.

' Wiile Plaintiff’'s argunent that Robert Casagrande i s not
entitled to a jury trial on the governnent’s clains agai nst him
because he has not paid the unpaid taxes and penalties in dispute
may have sone nerit, we believe that this issue is best raised
and addressed by the United States.
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Al though the right to a jury trial is guaranteed by the
Seventh Amendnent to the U S. Constitution, |ike al
constitutional rights, it can be waived by the parties. 1n Re

Gty of Philadelphia, supra, citing United States v. Mdore, 340

US 616, 621, 71 S.C. 524, 95 L.Ed. 582 (1951). See Also:

Fed. R Cv.P.Nos. 38(a), (d); 39. Waiver can be either express or
inplied and requires only that the party waiving such right do so
voluntarily and know ngly based on the facts of the case.

Seaboard Lunber Conpany v. United States, 903 F.2d 1560, 1563

(Fed.Cir. 1990), citing, inter alia, Commodity Futures Trade

Conmi ssion v. Schor, 478 U.S. 833, 848, 106 S.Ct. 3245, 92

L. Ed. 2d 675 (1972) and Brookhart v. Janis, 384 U S. 1, 4, 5 86

S.Ct. 1245, 16 L.Ed.2d 314 (1966).
In sonme circunstances, the right to a jury trial can be

wai ved by inaction or acquiescence. |In Re Philadel phia, supra.;

Cooper v. Loper, 923 F.2d 1045, 1049 (3d Gr. 1991). The

acceptance of contract provisions providing for dispute
resolution in a forumwhere there is no entitlenent to a jury
trial may satisfy the “voluntary” and “know ng” standard.

Seaboard, supra.

G ven that there is a presunption agai nst waiver, Courts do
not uphold jury trial waivers lightly and the burden of proving
that a wai ver was done both knowi ngly and intelligently falls

upon the party seeking enforcenment of a waiver of a jury trial



cl ause. Cottman Transm ssion Systens v. Ml ody, 1994 U. S. D st.

LEXIS 17773, *2 (E. D.Pa. 1994); Hydramar, Inc. v. General

Dynam cs Corporation, 1989 U S. Dist. LEXIS 15784 *6 (E.D. Pa.

1989), citing Aetna Insurance Co. v. Kennedy, 301 U S. 389, 57

S.C. 809, 81 L.Ed. 1177 (1937). A waiver is know ng, voluntary
and intelligent when the facts show that (1) there was no gross
disparity in bargai ning power between the parties; (2) the
parties are sophisticated business entities; (3) the parties had
an opportunity to negotiate the contract terns; and (4) the

wai ver provision was conspi cuous. Phoeni x Four Grantor Trust #1

V. 642 North Broad Street Associates, 2000 U S. Dist. LEXIS

16524, *7 (E.D.Pa. 2000); Today’'s Man, Inc. v. Nations Bank,

N.A., 2000 U.S. Dist. LEXIS 8710 *12 (E. D. Pa. 2000); Corestates

Bank, N.A. v. Signet Bank, 1997 U.S. Dist. LEXIS 2686 (E.D. Pa.

1997). See Also: National Equipnent Rental, Ltd. v. Hendrix, 565

F.2d 255, 258 (2d Gr. 1977); Hydramar, 1989 U.S. Dist. LEXIS
15784 at *11.

In this case, the plaintiff relies upon the foll ow ng
provision in the Arended and Restated Loan Agreenent of June 6,
1991 (and the nearly identical provisions in the Sharehol der and

For bearance Agreenents executed that sanme day 2) in support of

2 gpecifically, Section 13.6 of the Amended, Restated and
Consol i dated Stock Pl edge Agreenent states:

13.6 WAl VER CF JURY TRI AL




its contention that Casagrande has no entitlenment to a jury trial
wWith respect to First Union’ s clains against him

10. 15 WAI VER OF JURY TRI AL

THE BORROVERS HEREBY KNOW NGLY, VCOLUNTARILY AND

| NTENTI ONALLY WAI VE ANY RI GHT THEY MAY HAVE TO A TRI AL BY
JURY | N RESPECT OF ANY LI TI GATI ON ARI SI NG OQUT OF, UNDER OR

| N CONNECTI ON W TH THI S AGREEMENT, THE NOTES, THE LOAN
DOCUMENTS OR THE TRANSACTI ONS CONTEMPLATED HEREI N OR

THEREI N. BORROWNERS HEREBY CERTI FY THAT NO REPRESENTATI VE OR

THE PLEDGORS HEREBY KNOW NGLY, VOLUNTARILY AND

| NTENTI ONALLY WAI VE ANY RI GHT THEY MAY HAVE TO A TRI AL
BY JURY I N RESPECT OF ANY LI TI GATI ON ARl SI NG QUT OF,
UNDER OR | N CONNECTI ON W TH THI S AGREEMENT OR THE
TRANSACTI ONS CONTEMPLATED HEREIN. THE PLEDGCORS HEREBY
CERTI FY THAT NO REPRESENTATI VE OR ACENT OF THE BANK

(1 NCLUDI NG | TS COUNSEL) HAS REPRESENTED EXPRESSLY RO
OTHERW SE, THAT THE BANK WOULD NOT, I N THE EVENT OF
SUCH LI TI GATI ON, SEEK TO ENFORCE THI S WAI VER OF RI GHT
TO JURY TRI AL. THE PLEDGORS ACKNONLEDGE THAT THE BANK
HAS BEEN | NDUCED TO ENTER | NTO THI S AGREEMENT AND THE
OTHER LOAN DOCUMENTS BY, | NTER ALI A THE PROVI SI ONS OF
THI'S SECTI ON 13. 6.

Under Section 12 of the Forbearance Agreenents,
12. WAl VER OF JURY TRI AL

EACH OF THE BORRONERS AND THE SHAREHOLDERS HEREBY KNOW NGLY,
VOLUNTARI LY AND | NTENTI ONALLY WAI VES ANY RIGHT I T OR HE MAY
HAVE TO A TRI AL BY JURY I N RESPECT OF ANY LI Tl GATI ON ARI SI NG
QUT OF, UNDER OR | N CONNECTI ON W TH TH S AGREEMENT, THE
OTHER FORBEARANCE AGREEMENTS OR THE LOAN DOCUMENTS, OR THE
TRANSACTI ONS CONTEMPLATED HEREI'N OR THEREIN. EACH OF THE
BORROVNERS AND SHAREHOLDERS HEREBY CERTI FI ES THAT NO
REPRESENTATI VE OR AGENT OF THE BANK (I NCLUDI NG I TS COUNSEL)
HAS REPRESENTED, EXPRESSLY OR OTHERW SE, THAT THE BANK WOULD
NOT, | N THE EVENT OF SUCH LI TI GATI ON, SEEK TO ENFORCE THI S
WAI VER OF RIGHT TO JURY TRIAL. EACH OF THE BORRONERS AND
SHAREHOLDERS ACKNOWLEDGES THAT THE BANK HAS BEEN | NDUCED TO
ENTER | NTO THI S AGREEMENT BY, | NTER ALI A, THE PROVI SI ONS OF
TH' 'S SECTI ON 12.




AGENT OF THE BANK (I NCLUDI NG I TS COUNSEL) HAS REPRESENTED,
EXPRESSLY OR OTHERW SE THAT THE BANK WOULD NOT, I N THE EVENT
OF SUCH LI TI GATI QN, SEEK TO ENFORCE THI S WAl VER OF RI GHT TO
JURY TRIAL. THE BORROAERS ACKNOALEDGED THAT THE BANK HAS
BEEN | NDUCED TO ENTER | NTO THI S AGREEMENT BY, [ NTER ALI A,
THE PROVI SIONS OF THI S SECTI ON 10. 15.

Casagrande, in turn, contends that he was not a party to those
agreenents in that he signed themonly in his capacity as a
corporate officer and that even if he did execute themin his
i ndi vi dual capacity, the plaintiff has not nmet its burden of
proving that the jury trial waivers were know ngly and

vol untarily execut ed.

In review ng the docunents upon which the plaintiff relies,
we observe that Messrs. Litton and Casagrande appear to have
execut ed the Anended, Restated and Consolidated Stock Pl edge
Agreenent in their individual capacities as no corporate
desi gnations appear with their signatures. This is in contrast
to the manner in which they executed the Forbearance Agreenent
and the Amended and Restated Loan Agreenent, in that in executing
both of those docunents, M. Casagrande and M. Litton clearly
wote in that they were signing as President and Vice President
respectively of MM G oup, Inc. As paragraph 63 of the
Plaintiff’s Anmended Conpl aint avers, “[p]Jursuant to Section 1.3.1
of the Stock Pl edge Agreenent executed by Casagrande and Litton,

t he occurrence of an “Event of Default” under the Forbearance
Agreenent, the Amended Loan Agreenent and/or any ot her Loan

Documents woul d constitute an “Event of Default” under the Stock



Pl edge Agreenent,” we conclude that this lawsuit is “in respect
of any litigation arising out of, under, or in connection wth
[the Anended, Restated and Consolidated Stock Pl edge Agreenent],
the ot her forbearance agreenents or the | oan docunents or the
transactions contenplated herein or therein.” Accordingly, we
must now determ ne whether the jury trial waiver executed by M.
Casagrande was in fact, executed know ngly and intelligently as
requi red by federal |aw

In application of the foregoing four factors and in
reviewing the jury trial waiver itself, we note that it was
witten inits entirety in all capital letters under the
underl i ned headi ng “Waiver of Jury Trial.” We therefore find
that the waiver provision at issue was conspi cuous.

The existing record in this matter also reflects that M.
Casagrande is a pilot reporter for a television station who
served as the corporate president of at |east two corporations.
Despite the fact that M. Casagrande’s deposition testinony often
appeared to be vague and evasi ve, and thus suggestive of sone
| evel of sophistication in the business world, he neverthel ess
testified that he executed the signature pages to the Anended,
Rest at ed and Consol i dated Stock Pl edge, Forbearance and Anended
and Restated Loan Agreenents al one, w thout seeing or reading the
actual docunents thensel ves. These actions are indeed contrary

to what would normally be expected from a sophisticated



busi nessman and thus we cannot find M. Casagrande to have the
| evel of sophistication necessary to satisfy the test for a
knowi ng and intelligent waiver.

What’s nore, in further reviewing the record in this matter,
we cannot find any evidence that there was not a gross disparity
i n bargai ning power between Messrs. Casagrande, Litton and MM
G oup, Inc. and Fidelity Bank. |Indeed, given MM Group’s
financial straits at the tinme the docunents were executed, it is
highly likely that there was a severe disparity in bargaining
power between these parties and it is highly unlikely that the MV
G oup parties, including M. Casagrande, had any opportunity to
negotiate the terns and conditions of the |oan restructuring
agreenents. In the absence of such evidence, we cannot grant
First Union’s notion to strike M. Casagrande’s jury trial
request as to the clains which it raises in its conplaint against
hi m

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI RST UNI ON NATI ONAL BANK : CVIL ACTI ON
successor by nerger to :
Fidelity Bank, N. A

NO. 98-6445
VS.
UNI TED STATES OF AMERI CA,
MARK S. LITTON and
ROBERT G CASAGRANDE
ORDER
AND NOW this day of 2001, upon

consideration of the Plaintiff's Mdtion to Strike the Jury Trial
Demand of Defendant Robert Casagrande, it is hereby ORDERED t hat
the Motion is DENIED for the reasons outlined in the foregoing

Menmor andum Opi ni on.

BY THE COURT:

J. CURTI S JOYNER, J.
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