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Padova, J. Sept enber , 2001

Before the Court are various post-trial notions filed by
Def endant s John Ganbone, Sr., Anthony Ganbone, WIIiamMirdoch, and
Robert Carl Mei xner, who were convi cted on charges of conspiracy to
defraud the United States in violation of 18 U S.C. 8§ 371 and
i ndi vi dual charges of willfully subscribing fal se tax returns under
penalty of perjury in violation of 26 U S.C. 8§ 7206(1). Defendants
John Ganbone, Sr. and Ant hony Ganbone were al so convicted on 59
i ndi vidual counts of aiding and assisting in the filing of
fraudul ent tax docunments in violation of 26 U.S.C. § 7206(2). For
the reasons that follow, the Court grants the Mtion for Judgnent
of Acquittal as to Defendant John Ganbone, Sr. on Count 2, but
denies the Mdotion as to said Defendant on all other counts. The
Court grants the Mtion for Judgnent of Acquittal as to Defendant
Ant hony Ganbone on Count 3, but denies the Mtion as to said

Def endant with respect to all other counts. The Court denies the



Motion for Judgnment of Acquittal as to Defendant WIIiamMirdoch on
t he conspiracy count (Count 1), but grants judgnent of acquittal as
to said Defendant on the substantive count (Count 4). The Court
grants the Mdtion for Judgnent of Acquittal as to Defendant Robert
Carl Meixner on the conspiracy count (Count 1), but denies the
Motion as to said Defendant on the substantive count (Count 6).
The Court denies Defendants’ Mtions for a new trial on all
asserted grounds.
| . Backgr ound

On Novenber 17, 2000, Defendants John Ganbone, Sr., Anthony
Ganbone, WIIiam Murdoch, and Robert Carl Meixner, were convicted
followwng a jury trial of conspiracy to defraud the United States
in violation of 18 US C § 371 (Count 1). The i ndividual
def endants were al so convicted of willfully making and subscri bi ng
false tax returns in violation of 26 U S.C. §8 7206(1) (Count 2 -
John Ganbone, Sr.; Count 3 - Anthony Ganbone; Count 4 - WIIliam
Mur doch; Count 6 - Robert Carl Meixner). Defendants John Ganbone,
Sr. and Ant hony Ganbone were convicted of 59 counts of willfully
aiding and assisting in the preparation of false tax returns
(Counts 7-42, 44-56, 58-67). At trial, each of the Defendants
moved for judgnment of acquittal on all of the counts pursuant to

Federal Rule of Criminal Procedure 29(a).' The Court reserved

Def endants Ant hony and John Ganmbone, Sr. noved for judgnent
of acquittal as to Counts 7-67. N T. 11/7/00 at 161; N.T. 11/8/00
at 3. Anthony Ganbone al so noved for acquittal on Counts 1 and 3.
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deci sion on the notions pursuant to Rule 29(b).2? After verdict,
Defendants renewed their nmotions pursuant to Rule 29(c).3
Def endants al so noved for a new trial on various grounds.*

1. Legal Standard

A. Sufficiency of the Evidence

In deciding a notion for judgnent of acquittal under Federal
Rul e of Crimnal Procedure 29 on the basis of insufficiency of the
evi dence, the district court nust determ ne whet her the Governnment

has adduced sufficient evidence respecting each elenent of the

of fense charged to permt jury consideration. United States V.

G anpa, 758 F.2d 928, 934 (3d Gr. 1985). The district court

Doc. No. 164. Def endant W/ Iliam Mirdoch noved for judgnment of
acquittal on Counts 1 and 4. N.T. 11/9/00 at 215. Defendant Robert
Carl Meixner noved for acquittal on Counts 1 and 6. Doc. 165. The
Court accepted Rule 29 notions with respect to the other counts and
ot her defendants. N. T. 11/9/00 at 215.

°The Court reserved deci sion on Counts 7-67. N.T. 11/8/00 at
10. At the close of the CGovernnent’s case, the Court reserved
decision with respect to all the notions for judgnent of acquittal.
N.T. 11/13/00 at 2, 52-53 (Count 3).

3Doc. 203 (12/7/00, John Ganbone, Sr.); Doc. 210 (1/8/01, John
Ganbone, Sr.); Doc. No. 206 (12/11/00, Anthony Ganmbone); Doc. No.
204 (12/8/00, WIIliamMirdoch); Doc. No. 200 (12/7/00, Robert Car
Mei xner). The Court extended the deadline for filing of the post-
trial notions. N.T. 11/17/00 at 30.

“Doc. 210 (1/8/01, John Ganmbone, Sr.); Doc. 214 (1/29/01, John
Ganbone, Sr.); Doc. No. 205 (12/11/00, Anthony Ganbone); Doc. No.
209 (12/12/00, granting |leave to Robert Carl Meixner to join all
post-trial notions of other defendants); Doc. No. 231 (5/4/01
W liam Murdoch - supplenental brief in support of notion for new
trial).



cannot and should not weigh the evidence. Id. Neither is the

court permtted to make credibility determ nations. 1d. at 935.
A defendant bears a very heavy burden when chall enging the

sufficiency of the evidence supporting a jury's verdict. United

States v. Dent, 149 F.3d 180, 187 (3d Gr. 1998). The evidence

must be weighed in the light nost favorable to the governnent and
the verdict upheld so long as “any rational trier of fact could
have found the essential elenents of the crine beyond a reasonabl e

doubt.” United States v. Voigt, 89 F.3d 1050, 1080 (3d Cir. 1996).

The def endant cannot “sinply reargue [ his] defense.” United States

v. Smth, 186 F.3d 290, 294 (3d Cr. 1999). The Court nust find
there is no evidence in the record, regardless of how it is
wei ghed, from which the jury could have found defendant guilty.

United States v. McNeill, 887 F.2d 448, 450 (3d Cr. 1989), cert.

denied, 943 U. S. 1087 (1990). The defendant nust overcone the
jury’s special province in matters involving witness credibility,
conflicting testinony, and drawing factual inferences from

circunstanti al evidence. United States v. Mcdory, 968 F.2d 309,

321 (3d Gir. 1992).

B. New trial

“On a defendant’s notion, the court may grant a newtrial to
that defendant if the interests of justice so require.” Fed. R

Ctim P. 33. Anewtrial should be granted sparingly and only to



remedy a miscarriage of justice. United States v. Copple, 24 F. 3d

535, 547 n. 17 (3d Cir. 1994).
[11. Mtions for Judgnent of Acquittal

A Conspiracy to Defraud the United States (Count 1)

Each of the Defendants was convicted of conspiracy to defraud
the United States as charged in Count 1 of the Indictnent. In
order to sustain its burden of proof of the crinme of conspiracy to
defraud the United States, the governnent had to prove the
followng three elenents beyond a reasonable doubt as to each
defendant: (1) the existence of an agreenent between at |east two
persons, one of whomis the defendant; (2) an overt act by one of
the conspirators in furtherance of the objective of the agreenent;
and (3) know edge and participation in the conspiracy by the

defendant. United States v. Adkinson, 158 F.3d 1147, 1153 (1l1th

Cr. 1998); United States v. Furkin, 119 F.3d 1276, 1278 (7th Cr

1997); United States v. Tedder, 801 F.2d 1437, 1446 (4th Gr.

1986) .

The indictnent charges three neans (prongs) of carrying out
the conspiracy to defraud, by: (1) skimmng cash from their
busi nesses and not reporting it on their personal tax returns; (2)
payi ng and not reporting enpl oyee i ncone fromoverti nme wages, wages
given in the form of fraudul ent expense reinbursenent, and wages
paid off-payroll, thereby aiding and assisting enployees in the

filing of false tax returns; and (3) not reporting paynments to



subcontractors, thereby aiding and assi sting sone subcontractors in
the failure to report the incone. Indictnent § 13. John Ganbone,
Sr. and Anthony Ganbone were charged in all three prongs of the
conspiracy, while Defendants WIIliam Mrdoch and Robert Car
Mei xner were charged only in the overtine/fraudul ent expense
rei mbursenent prong. Thus, in order to find that Defendants John
Ganbone, Sr. and Anthony Ganbone are entitled to judgnents of
acquittal, the Court would need to find that the evidence was
insufficient as to each of the three prongs charged in the
Indictment. In order to find that Defendants WIIliam Mirdoch and
Robert Carl Meixner are entitled to judgnents of acquittal, the
Court need only find that the evidence is insufficient as to the
second prong.

The Court will begin with an analysis of prong two, in which
all four of the Defendants were charged, and then proceed to
anal ysis of prongs one and three with respect to Defendants John
Ganbone, Sr. and Ant hony Ganbone.

1. Overti ne/ Fraudul ent Expense Rei nbur senment (Prong 2)

Wth respect to prong two of the conspiracy, the Court
determ nes that the evidence was sufficient for any rational jury
to find, beyond a reasonabl e doubt, that there was an agreenent to
defraud the United States and, further, that Defendants John
Ganmbone, Sr. and Ant hony Ganbone were knowi ng and willful nenbers

of the sub-schene. In the Overtime/Fraudul ent Expense



Rei mbur senment prong, the Indictnent alleged that the Defendants
conspired to defraud the United States by payi ng wages of f-payrol
and in the form of fraudul ent expense reinbursenent paynents and
failing to report this incone, thereby assisting enployees in
filing false tax returns.

At trial, the follow ng evidence was presented.® Frank Ruser
and Thomas Gaasche, two controllers of the Ganbone Brothers
Construction Conpany, testified that overtine was being paid
straight-tine wthout any taxes taken out. N T. 10/26/00 at 248-
54, 256, 261 (Frank Ruser); N T. 11/2/00 at 167-68, 262-64 (Thomas
Gaasche). The testinony established that these policies regarding
of f - payrol | paynent of wages and non-reporting origi nated fromJohn
and Ant hony Ganbone directly, who further understood that the
practice was i nproper. See N.T. 10/26/00 at 248-54, 256, 261
(Ruser); N.T. 10/31/00 at 47-49, 51 (John Zangari); N T. 11/2/00 at

167-68, 262-64 (Gaasche); N T. 11/3/00 at 70-73 (G ndy Mirray).

°Def endants assert that the only evidence that could properly
be considered by the jury was that unrelated to the provision of
the false W2s, because 26 U S.C. § 7204 provides the exclusive
sanction for the provision of false W2s to enployees. The Court
notes that even disregarding the actual provision of the false W
2s, the evidence was sufficient to support the jury's guilty
verdict on the basis of the second prong of the conspiracy as to
John Ganbone, Sr., Anthony Ganbone, and W] I|iam Muirdoch. Wth
respect to the contention that all actions predicate to the filing
of the W2s also be elimnated fromconsideration, the Court refers
toits nore detail ed discussion of that issue in the context of the
§ 7206(2) convictions.



Enpl oyees involved in payroll testified to the practice of
payi ng enpl oyees their overtine wages in a separate check with no
taxes w thhel d. N. T. 10/25/00 at 152-53 (Bl endine Ozorowski);
11/3/00 at 70-73 (C ndy Mirray). Numer ous enpl oyees testified
that they were paid in this manner, and that they understood that
they need not report the incone since there was no w t hhol di ng.
See, e.qg., NT. 10/26/00 at 151 (Joseph Zeall); N T. 10/27/00 at
35-36 (Karen Mengel); N.T. 10/27/00 at 84, 91 (Julia Tamaki); N.T.
10/ 27/ 00 at 221 (Robert divieri); NT. 11/1/00 at 206-07 (David
Picariello). Individual enployees testifiedto being told that the
overtime was paid “off the books” or “under the table.” N T
11/6/00 at 177 (Stephen King); N T. 10/26/00 at 85-89 (Joseph
Kuniew cz); N T. 11/6/00 at 239-41 (Janmes Leonard). John Zangar
testified that when he hired new enployees, he explained the
overtinme system and that “their overtine check was straight cash
and it wouldn’t be claimed.” N T. 10/31/00 at 39-40.

The Court concludes that the evidence presented at trial was
sufficient such that any rational trier of fact could have found
beyond a reasonabl e doubt the existence of a prong-two paynent
schene.® Al of the testinobny, and the reasonabl e i nferences drawn
fromit, was sufficient to establish that Defendants John Ganbone,

Sr. and Anthony Ganbone created a conpanyw de system that paid

5The evidence of the “straight-tinme” overtine aspect of the
scherme was sufficient basis for a prong-two conviction.
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enpl oyees significant wages off-payroll, with no taxes taken out,
with the intention that neither the conpany nor the enpl oyees woul d
report the incone. The systemwas designed to allowthe conpany to
pay less in total wages to its enployees, but allow the enpl oyees
to keep a greater share of the wages by defrauding the IRS.
Mor eover, the evidence provided a sufficient basis for the jury to
concl ude beyond a reasonabl e doubt that both John Ganbone, Sr. and
Ant hony Ganbone agreed to this conspiracy with know edge and
i ntent.

Def endant W1l liamMirdoch contends that the evi dence presented
at trial was insufficient to establish that he joined the
conspiracy with the intent to the defraud the United States.
Murdoch clains that the evidence established only that he signed
t he checks, but established no know edge with respect to the W2s
or 1099s or the failure of conpany’s enployees to report the
i ncone. The Court disagrees, and concludes that the evidence was
sufficient to sustain his conviction.

The follow ng evidence was presented at trial. Mirdoch, who
has worked at Ganbone Brother since 1957, was the second signer on
t he payroll checks. N.T. 11/3/00 at 79 (Murray). The evidence
established that the accounts payabl e checks for overtine went to
John Ganmbone, Sr. and then to WIliam Mirdoch with the tinecards
attached. N T. 10/25/00 at 217-18 (Ozorowski); N T. 10/27/00 at

25-26 (Mengel). The timecards reflected all of the pay, including



overtinme paid off-payroll. N T. 10/31/00 at 167 (Zangari). The
timecards were marked “OP” by the payroll clerk. N T. 10/27/00 at
80- 81. Murdoch reviewed the checks and materials and would
sonetines require changes in the anounts, or void thementirely.
N. T. 10/27/00 at 80-81 (Mengel). Mirdoch renoved his check from
anong the signed checks. N T. 10/27/00 at 44 (Mengel). There was
al so testinony establishing Murdoch’s direct or inferred know edge
t hat enpl oyees were being paid such that taxes were not w thheld.
John Zangari and David Picariello testified that Mirdoch was
present when John Ganbone, Sr. arranged to allow them to have
nortgage paynents taken out of their pre-tax earnings. N. T.
10/31/00 at 74-77 (Zangari); 11/1/00 at 218-24 (Picariello).
Mur doch drew up papers and expl ai ned how such paynents woul d wor K.
Id. Picariello testified that it was Murdoch who expl ained to him
t he benefit of havi ng nortgage paynents taken out pre-tax — that it
woul d be “beneficial” because the taxes would be taken out of a
lower amount. N T. 11/1/00 at 222-23. It could be reasonably
inferred from this testinony that Mrdoch understood that the
purpose of this arrangenent was to allow the enployee to refrain
fromreporting the incone and, therefore, to avoid having to pay
t axes thereon.

The Court determines that this evidence was sufficient to
establish that Murdoch was a knowi ng and vol untary nenber of the

conspiracy, and that he joined in the conspiracy’'s goal of

10



defrauding the IRS. The evidence was sufficient for the jury to
conclude that he had know edge of the paynent schene, that he
actively participated in it, and that he understood its goals.
Murdoch’ s daily presence in the office of the conpany bol sters the
reasonabl e i nference that he possessed extensive know edge of the
conspiracy. The Court therefore denies Defendant Murdoch’s notion
for judgnent of acquittal.

Def endant Robert Carl Mei xner al so contends that the evidence
against himwas insufficient to establish his nmenbership in the
conspiracy. At trial, the Governnent attenpted to |ink Meixner to
t he conspiracy through his position as a field superintendent whose
responsibilities included hiring enployees and reviewng tine
cards. Notw thstandi ng Def endant’ s apparent opportunity to obtain
know edge of and to agree to the conspiracy, the Court agrees with
Defendant that the evidence actually presented at trial was
insufficient for any rational trier of fact to find beyond a
reasonabl e doubt that he joined the conspiracy with the intent to
defraud the United States.

In support of the conviction, the Governnent points to
testinony that Meixner, 1in his position as Superintendent,
aut hori zed raises in the formof expense rei nbursenent. See, e.q.,
N.T. 11/3/00 at 225-29 (Philip Honsberger); N T. 11/3/00 at 176-78
(Richard Hunter); N T. 10/27/00 at 207-08 (Paul MIIs). In the

Court’s view, however, this evidence is insufficient to establish

11



t hat Defendant Meixner had the intent to join the conspiracy to
defraud the United States. In particular, the evidence did not
establish that the expense allowances were intended to renmain
unreported, or that they did not cover legitimte vehicle
expenses.’ Though there was sone testinony regarding particul ar
enpl oyees who recei ved such expense noney wi t hout having l egiti mate
expenses, the evidence at trial did not establish that Meixner’s
purpose in giving the “expense noney as raises” was to further this
conspiratorial objective of defrauding the IRS.

The Governnent points to specific testinmony regarding
conversations that Meixner had with other enployees as proof of
Mei xner’ s know edge and assent to the goals of the conspiracy. The
Court, however, does not agree wth the CGovernnent’s
characterization of the statenents as they relate to proving such
know edge and agreenent. First, the Court disagrees that Mei xner’s
comment that enpl oyees should “sit onit,” referring to the bel ated
1099s given to enpl oyees for their 1992 and 1993 unreported i ncone,
is fairly interpreted as evidencing prior know edge of effort to

flout rules.® Meixner’'s statement to John Zangari that “if we ever

The testinmony regarding Defendant Meixner’s hiring of
enpl oyees thus differed in substantial respect fromthat offered by
John Zangari, who held the sanme position at a prior tinme, and who
descri bed his discussions with enpl oyees regarding “straight-tine
for overtine.”

8The Governnent argues that “[i]n light of the other evidence
of the Ganbones’ pattern of refusing to follow the rules despite
being audited and told their practices were wong, this statenment

12



wanted to do anything, if we ever quit or did anything, all we
woul d have to do is call the IRS and tell them the way we were
pai d” denonstrates know edge that Meixner knew that he was being
paid inproperly, but does not go far enough in denonstrating an
intent to join the defraud conspiracy. See N.T. 10/31/00 at 98-99
(Zangari). Simlarly, his statenment to Phillip Honsberger that
“[1]f anything ever happened, Ganbone woul d have to pay you half
time, and that woul d-and everything would be a wash,” reveals
not hi ng about Mei xner’s know edge of a conspiracy to defraud. N.T.
11/3/00 at 226-27. Though drawi ng i nferences fromcircunstanti al
evidence is within the jury's special province, in this case the
Court agrees that it is not possible to draw an inference fromthis
testinony of Meixner’'s state of mnd sufficient to support the
proposition that he joined the conspiracy.

Thus, the Court concludes that the Governnent failed to
provi de evidence at trial that Defendant Mei xner knew the goal of
the conspiracy was to defraud the United States, and that he had
the know edge and intent willfully to join that conspiracy. At

best, the evidence presented denonstrated only that Mei xner cane to

[ of Meixner] could be fairly interpreted as evi denci ng know edge of
efforts to do the sane in 1995.” Govt. Omibus Brief at 30. The
Court observes, however, that none of the evidence links this
“pattern” of behavior with this particular Defendant. It would be
circular to construe Meixner’s comrent in Iight of the actions and
practices of the other conspirators in carrying out the conspiracy
in order to prove that Mixner actually joined into an agreenent
wi th those other Defendants.

13



know that he and perhaps other enployees were being paid
i nproperly.® This falls far short of establishing his agreenent to
defraud the United States. For that reason, the Court concl udes
t hat Defendant Meixner is entitled to judgnment of acquittal as to
Count 1 of the Indictnent.

2. Cash Skimm ng (Prong 1)

The Court al so determ nes that the evidence was sufficient to
support the convictions of John Ganbone, Sr. and Anthony Ganbone
based on the cash skinm ng prong of the schene. Indictnent | 14-
17. The foll ow ng evidence was presented at trial. Defendant John
Ganbone received substantial sunms of cash, N T. 11/1/00 at 155-56
(Robert Sylvester), and he split the nonies with his brothers
Ant hony and Joseph. N T. 11/1/00 at 157 (Sylvester). Upon
execution of the governnent search warrant, $65, 815 was sei zed from
a safe in John Ganbone, Sr.’s house. N.T. 11/9/00 at 17 (David
Patell a). O this amount, about $30,000 belonged to Robert
Sylvester. N T. 11/1/00 at 189. Cash was received in paynent for
“extras” on houses purchased from Ganbone Brothers. N T. 11/1/00

at 161; N T. 10/30/00 at 33, 37, 43 (Anne Dozer). Oher enpl oyees

°Not ably, the Defendant’s generic statenents regarding how
enpl oyees were paid mght not even establish know edge of
wr ongdoi ng by giving raises in the formof expense reinbursenents.
H s statements might only have related to know edge that the
overtime aspect of the schenme was wong. Because the evidence
relating to Meixner’'s hiring practices were limted to giving
raises in the form of expense allowances, this gap would be
cruci al .

14



also testified to seeing <cash conme in through business
transactions. N T. 10/27/00 at 90 (Mengel); N. T. 10/31/00 at 104-
106 (Zangari). John Ganbone woul d bring home cash and give it to
his wife, and tell her to purchase bonds if she could. N T
11/1/00 at 156, 162. On one occasion, John Ganbone asked Robert
Syl vester to acconpany Ms. Ganbone to the bank with $70, 000 for
t he purpose of purchasing savings bonds. N T. 11/1/00 at 163-64.
Tom Gaasche, the conpany controller, testified that in 1995, John
Ganbone, Sr., told himhe had seen soneone snoopi ng around and t hat
he thought it mght be an FBI agent. N.T. 11/2/00 at 140-41.
Ganbone instructed Gaasche to book sonme $150, 000 in funds, as well
as funds to three individuals — John Ganbone, Jr., Lydia Lupo, and
Anne Dozer - all of whom worked for Continental Realty and had
received comm ssions. N T. 11/2/00 at 140-42.

The evidence at trial was thus sufficient for any rationa
jury to infer and conclude, beyond a reasonabl e doubt, that there
was a prong one cash skimmng sub-schene as charged in the
| ndi ct nent, and that John and Ant hony Ganbone agreed to this sub-
schene in order to defraud the United States. The evidence was
sufficient for any rational trier of fact to determ ne beyond a
reasonabl e doubt that cash was received from the business, that
such cash was distributed to John and Anthony Ganbone, and that
funds were hi dden and not reported, with at | east sone of the funds

bei ng used to purchase savi ngs bonds.
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3. Failure to Report Paynments to Sub-Contractors (Prong 3)

Wth respect to the subcontractor schene, Indictnent § 26, the
evidence was also sufficient to sustain the jury verdict. The
foll ow ng evidence was presented at trial. Each year, a list of
vendors paid during the year was printed. N.T. 10/27/00 at 98
(Julia Tamaki). This list would go to Tom Gaasche, who woul d cross
out corporations and any parties receiving |less than $600. N.T.
11/ 2/ 00 at 192 (Gaasche). John Ganbone, Sr., would then reviewthe
list and cross out some and circle others. Ild. The circled
parties would receive 1099s. 1d. The lists had roughly 100-120
enpl oyees and 50- 60 subcontractors. 1d. at 193. Approximately 20-
30 of the entities on the original |ist would receive 1099s. N.T.
10/ 27/00 at 100. Sonme entities that should have received 1099s
were crossed off the list. 1d. Mor eover, Anthony Ganbone
negotiated |l ower rates with subcontractors on the basis that the
Conpany would not report the incone. N.T. 10/31/00 at 60-61
(Zangari) (statenent by Ganbone that “we’re going to pay you this
anount per square foot because we’'re not going to claimtaxes.”)
John Zangari also negotiated lower rates with subcontractors in
this manner. 1d. at 61. One subcontractor testified about direct

conversations with John Ganbone and Ant hony Ganbone regarding the

16



non-reporting of the incone. N.T. 11/1/00 at 65-66 (David
Ci abattoni). 0

The evidence at trial provided sufficient basis for any
rational trier of fact to find beyond a reasonable doubt that a
t hi rd- prong sub-schene existed, and that John and Ant hony Ganbone
joined and participated in such a sub-schene in order to defraud
the United States.

B. Subst antive Counts (Counts 2, 3, 4, 6)

Each of the Defendants was charged and convicted with a
substantive tax violation relating to false tax returns filed in
1993 or 1994, in violation of 26 U.S.C. § 7206(1). Section 7206(1)
provides that: “Any person who willfully nmakes and subscri bes any
return, statenment, or other document, which contains or is verified
by a witten declaration that it is made under the penalties of
perjury, and which he does not believe to be true and correct as to
every material matter [shall be guilty of a crine].” 1In order to

establish a violation of 8 7206(1), the Governnment nust establish

At trial, Defendants argued that David C abattoni was
actually a corporation and thus was not entitled to receive a Form
1099. Defendants presented evidence during cross-exam nation that
at the tinme G abattoni worked for Ganbones, he remai ned registered
as a corporation. N.T. 11/2/00 at 69-70. However, the w tness
also testified that he had not acted as a corporation since 1989.
N.T. 11/2/00 at 90. Furthernore, he testified that he arranged
wi th Anthony Ganbone to be paid with checks made out to him
personally. N T. 11/1/00 at 66. The Court concludes that, wth
respect to this aspect of the witness’ testinony, Defendants have
failed to overcone the jury' s special province in the matter of
witness credibility and conflicting testinony. See Mdory, 968
F.2d at 321.
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that: (1) the defendant made and subscribed a return which was
false as to a material matter; (2) the return contained a witten
declaration that it was nade under the penalties of perjury; (3)
t he defendant did not believe the return was true and correct as to
every material matter; and (4) the defendant fal sely subscribed to
the return willfully, wth the specific intent to violate the | aw

United States v. ollapudi, 130 F.3d 66, 71-72 (3d Cr. 1997)

(citing United States v. Bishop, 412 U S. 346, 350 (1973).

1. John Ganbone, Sr. (Count 2)

In Count 2, Defendant John Ganbone, Sr. was convicted of
filing a false tax return for the year 1994 under penalty of
perjury. Specifically, the Indictnent charged that John Ganbone,
Sr. failed to report approximtely $52,780 in unreported incone.
He noves for judgnent of acquittal on this Count, and contends that
there was no evidence that he received the noney in 1994, and
further that there was insufficient evidence to denonstrate that
t he noney shoul d have been reported on the 1994 return. The Court
concl udes that, view ng the evidence in the |ight nost favorable to
t he governnent, the evidence was i nsufficient for any rational jury
to conclude beyond a reasonabl e doubt that John Ganbone, Sr. was
guilty of the Count 2 violation.

The key fact with respect to John Ganbone, Sr.’s false tax

return was the distribution to himof reportable cash in the year
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1994.* The Governnment presented the follow ng evidence at trial.
Certain individual s made cash paynents for extras on their houses,
with at | east sone of these paynents dating to 1994. N T. 11/1/00
at 121, 124 (Barry Vesotsky); N T. 11/3/00 at 15-16, 21-23, 24-25,
27-30 (Dok Su Yi). Anne Dozer, who worked at Continental Realty,
also testified that extras were paid for in cash by the Vesot skys,
the Yis, and the Koons. N. T. 10/30/00 at 33. She testified
regarding particular change orders entered into wth these
homeowner s. N.T. 10/30/00 at 53-68 (Yi), N T. 10/30/00 at 72-74
(Koons). Dozer herself was sonetines involved in preparing and
negoti ati ng such change orders. N T. 10/30/00 at 33.

The evidence was sufficient for the jury to find that
substantial anounts of cash were received by the business.
M ssing, however, was evi dence establishing that John Ganbone, Sr.
received his distribution of this cash during 1994, Dozer
testified that she received her comm ssions fromthe cash paynents
at the tinme they were made, or shortly thereafter, and that she
recei ved sonme of the comm ssions in 1994. N T. 10/30/00 at 42-43,
69. She testified that once the noney was received for paynent of

extras and the conm ssi ons were taken out, that the noney then went

Y\Where an i ndividual has an interest in a corporation, receipt
of inconme by the corporation does not by itself constitute receipt
of reportable income by the individual. See United States v.
Toushin, 899 F.2d 617, 622-24 (7th Cr. 1990). Thus, evidence
showi ng that the conpany received cash in 1994 without evidence
t hat John Ganbone, Sr. also received a distribution in 1994 woul d
be insufficient to support the § 7206(1) conviction.
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to the “Ganbone Brothers office.” N T. 10/30/00 at 71. The fact
that Dozer received her commssions in 1994, however, does not
support an inference on this record that John Ganbone, Sr.
personally received his distribution of reportable inconme from
Ganbone Brothers in 1994, Dozer’s actual testinony only
established that the funds went to the conpany’s office, and not to
John Ganmbone, Sr. personally. 12

The testinony of Thomas Gaasche, the conpany controller, also
failed to place the timng of the distribution in 1994. Gaasche
testified that in 1995, John Ganbone, Sr. canme into his office and
told him he had seen soneone snoopi ng around one of the sanples,
and that he thought it m ght be an FBI agent. N T. 11/2/00 at 140-
41. Ganbone told Gaasche that he and each of his brothers had
recei ved $50, 000 and that he wanted the noney to go on the books.
Id. He said that three individuals - John Ganbone, Jr., Lydia
Lupo, and Anne Dozer — had received comm ssions of $6,000, and to
make sure these nonies also got on the books. N T. 11/2/00 at 141-
42. Even assum ng, however, that this testinony supported the

inference that the $50,000 distributions referred to by John

2During oral argunent, the prosecutor stated that Anne Dozer
“testified [that John Ganbone, Jr.] gave [the cash] to his father
inthat time period.” N T. 11/9/00 at 222. Exam ning the record,
the Court determnes that this characterization overstated the
Wi tness’ actual testinony regarding this inportant factor. Though
Dozer did testify as to various transactions in which John Ganbone,
Jr. received cash paynments, N T. 10/30/00 at 748-52, she then
testified only that the noney paid for extras “goes to the office,
to Ganbone Brothers.” |1d. at 71.
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Ganbone, Sr. cane from the sane cash testified to by Anne Dozer

Dok Yi, and Barry Vesotsky, the evidence was insufficient to
support an inference that John Ganbone, Sr. actually received his
distribution in 1994 or at or around the sane tine as Anne Dozer.
Gaasche dated his conversation wth John Ganbone, Sr. to the late
summer of 1995. N.T. 11/2/00 at 140-41. At that time, Ganbone
also told Gaasche that he was also going to notify George
Fal conero!® to make sure the nonies got on the books by the end of
the year. N.T. 11/2/00 at 141. Gaasche booked the cash in
Decenber of 1995 after the execution of the federal search warrant,
but did not include any i nformati on about who delivered the cash or
to which properties the nonies corresponded. N T. 11/2/00 at 148-
49, 153-55. The Court concludes that while the testinony was
sufficient to support the conclusion that distributions were
eventually made, nothing in the testinony established that the
di stribution was made in 1994, as opposed to 1995. This failure of
the evidence to pinpoint the timng of the distribution neans that
the evidence was insufficient for any rational jury to concl ude,
beyond a reasonabl e doubt, that John Ganbone, Sr. received cash

that should have been reported on his 1994 return. Havi ng

13George Falconero is a partner with Maillie Fal coniero, the
accounting firm handling the accounts for Ganbone Brothers
Organi zation, Inc. and all its conpanies. N T. 11/6/00 at 19-21.
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determ ned that the evidence was insufficient, the Court grants
John Ganbone, Sr.’s notion for judgnent of acquittal on Count 2.

2. Anthony Ganmbone (Count 3)

I n Count 3, Defendant Ant hony Ganbone was convicted of filing
a false tax return for the year 1994 under penalty of perjury.
Specifically, the Indictnent charged that Ant hony Ganbone failed to
report approximately $52,780 in unreported incone. He noves for
judgnent of acquittal on the basis that the evidence was
insufficient to establish that he received the noney in the
cal endar year 1994.

The Court has already determned that the evidence was
insufficient for any rational jury to find beyond a reasonable
doubt that John Ganbone, Sr. received the cash in 1994. The
evi dence to support that Anthony Ganbone received his distribution
in 1994 was even nore attenuated. The Governnment first relies on
the testinony of Thonmas Gaasche, who testified that in the late
summer of 1995, John Ganbone, Sr. told himthat he and each of his

brot hers recei ved about $50, 000 in cash. N. T. 11/2/00 at 140-41.

“The Court observes that the deficiency in the evidence with
respect to the 8 7206(1) violation does not affect this Court’s
concl usion that the evidence was sufficient for any rational trier
of fact to find beyond a reasonabl e doubt that there was a cash
ski mm ng sub-schenme as charged in prong 1 of the conspiracy count.
The key deficiency in the proof for Count 2 was proof of the tim ng
of the distribution of cash that allegedly should have been
reported on the 1994 return. Proof of this particular fact,
however, was not essential to proving the prong 1 sub-schene in the
conspi racy count.
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As already discussed above, however, this testinony was
insufficient to establish that the distributions were made to the
brothers during 1994. The Governnent next relies on the testinony
of Robert Sylvester that on one particul ar occasion, he saw John
Ganbone, Sr. with a sum of cash, and Ganbone remarked that he had
to “split it [cash] with [ny] brothers.” N.T. 11/1/00 at 157
(Syl vester). However, this undated conversation, while perhaps
sufficient to establish that John Ganbone, Sr. split cash
distributions with his brothers, was wholly insufficient to support
an inference that John Ganbone, Sr. gave the $50,000 to Anthony
Ganbone during 1994, even if John Ganbone, Sr. hinself received the
cash in 1994. Moreover, since the Court has concluded that the
evi dence was insufficient for any rational jury to concl ude beyond
a reasonabl e doubt that John Ganbone, Sr. received the cash during
1994, it follows that the evidence nust al so have been i nsufficient
to establish that Anthony Ganbone received the cash during 1994,
insofar as Anthony Ganbone’s receipt of cash depended on his
brother’s initial receipt of cash fromthe business. Accordingly,
the Court grants judgnent of acquittal as to Anthony Ganbone on
Count 3.

3. W1 1liam Murdoch (Count 4)

In Count 4, WIIliam Murdoch was convicted of filing a fal se
tax return for the vyear 1993 wunder penalty of perjury.

Specifically, the Indictnment charged that Murdoch failed to report
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approxi mately $14,956.80 in unreported income. Mirdoch noves for
j udgnment of acquittal on Count 4. He contends that the evidence at
trial was insufficient to establish that he should have reported
t he expense rei nbursenents, and that he willfully violated a known
duty to report them The Court grants acquittal on this count.
During 1993, Mirdoch received $257 per week as a vehicle
al | onance expense. However, there was no evidence that he did not
have legitimte vehicle expenses. See, e.qg., N T. 11/3/00 at 86,
131-32 (G ndy Murray). More critically, even if one could infer,
fromthe testinony that he worked in the office, that Mirdoch did
not have vehicl e expenses or at |east that he did not have $15, 000
in such expenses, there was no evidence establishing that he knew
he had to report the expense incone.® Though Murdoch parti ci pated
extensively in the straight-tine overtine prong of the conspiracy,

t he evi dence does not simlarly establish know edge and intent with

The Court observes that the reporting of expense
rei mbursenent paynents by an enployee to the Internal Revenue
Service i s governed by sophi sticated provisions under the tax code,
wth differing provisions governing the reporting of incone under
accountabl e and non-accountable plans. Because the § 7206(1)
violation requires willfulness, it is not sufficient that the
Governnent establish that the i nconme was reported i nproperly. The
Governnent has the burden to establish that the particular
def endant knew of the particular reporting requirenents relatingto
the income, and willfully failed to report it on a docunent signed
under penalty of perjury. Although the Governnent presented sone
evidence at trial denonstrating that sone enployees received
expense noni es w thout having |egitinmte expenses, the Governnent
failed to establish that WIIliam Mirdoch knew of the reporting
requirenents, and that he, therefore, knew that his return was
fal se when he signed and filed it.
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respect to “bogus” expense incone. This lack of evidence of
know edge and i ntent extends to his own paynents of expense i ncone.
Accordingly, the Court concludes that the evidence at trial was
insufficient for any rational trier of fact to find, beyond a
reasonabl e doubt, that Mirdoch willfully subscribed the return
falsely with the specific intent to violate the law.  The Court
therefore grants judgnent of acquittal as to Count 4.

4. Robert Carl Mei xner (Count 6)

In Count 6, Robert Carl Meixner was convicted of filing a
false tax return for the year 1993 wunder penalty of perjury.
Specifically, the Indictnment charged that Meixner failed to report
approxi mately $31,935.33. He noves for judgnent of acquittal on
Count 6, arguing that the evidence established only that his return
did not report the “separate check” overtinme and expense
rei mbursenent paynents he received during the year, but that the
evidence failed to establish that this was reportable incone. He
further argues that the evidence failed to establish wllful ness.
The Court disagrees and therefore denies the notion.

At a mninmum the evidence established that Meixner received
unreported overtinme wages during 1993, and this incone woul d have

been reportable.' The follow ng evidence was presented at trial.

¥The Court agrees, however, wth respect to expense
rei mbursenents, that there was no evidence at trial to establish
t hat Mei xner knew of his duty to report the expense nonies, and
that he therefore willfully violated that duty by filing a false
return.
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The annual 1099 lists were created on the conputer based on nonies
that were paid out of the accounts. N T. 10/27/00 at 98 (Tanaki).
The 1099s for 1993 were prepared by Julia Tanmaki at the direction
of Tom Gaasche, who gave her the |ist. N.T. 10/27/00 at 102.
Statenents nade by Meixner and testified to by other wtnesses
establi shed that he knew that he was being paid inproperly. See
N. T. 10/31/00 at 98-99 (“[I]f we ever wanted to do anything, if we
ever quit or did anything, all we would have to do is call the IRS
and tell themthe way we were paid’); N T. 11/3/00 at 226-27 (“If
anyt hi ng ever happened, Ganbone woul d have to pay you half tine,
and that would-and everything would be a wash.”) The Court
concl udes that the evidence was sufficient for any rational trier
of fact to find beyond a reasonabl e doubt that Meixner failed to
report incone that shoul d have been i ncluded on his tax return, and
nmor eover that he knew of this obligation and willfully violated it.
Mei xner’s notion for judgnment of acquittal as to Count 6 is
t her ef ore deni ed.

C. Ai di ng and Assisting (Counts 7-42, 44-56, 58-67)'

Def endants John Ganbone, Sr. and Anthony Ganbone al so seek

judgnment of acquittal on the aiding and assisting counts pursuant

"Def endants were al so charged, but were acquitted, on Counts
Counts 43 and 57. Accordingly, the Court wll consider all
references in the notions and briefs to Counts 7-67 not to include
Counts 43 and 57.

26



to 26 U. S.C. § 7206(2).'® Defendants contend that the convictions
are based solely on evidence that the Defendants provided fal se W2
formse to the enployees. Citing the decision of the Court of

Appeal s for the Sixth Crcuit in United States v. Hughes, 899 F. 2d

1495 (6th G r. 1990), Defendants contend that 26 U S . C. § 7204
provides the sole renmedy for the violation of providing false W2
forms to enployees, and that the convictions under 26 U S C 8§
7206(2) therefore cannot be based on the fal se W2s.

The provision by an enployer of a false W2 formfalls under
8§ 7204 of the Internal Revenue Code. That section provides:

In lieu of any other penalty provided by |aw
(except the penalty provided by section 6674)
any person required under the provisions of
section 6051 to furnish a statenent who
Wwillfully furnishes a false or fraudul ent
statenment or who willfully fails to furnish a
statenent in the manner, at the tinme, and
showi ng the information required under section

8Section 7206(2) provides:
(2) Ad or assistance. - [Any person who]
[Willfully aids or assists in, or procures,
counsels, or advises the preparation or
presentation under, or in connection with any
matter arising under, the internal revenue
| aws, of a return, affidavit, claim or other
docunent, which is fraudulent or is false as
to any material matter, whether or not such
falsity or fraud is with the know edge or
consent of the person authorized or required
to present such return, affidavit, claim or
docunent . . . shall be guilty of a felony
and, upon conviction thereof, shall be fined
not nore than $ 5,000, or inprisoned not nore
than 3 years, or both, together with the costs
of prosecution.
26 U.S.C. 8§ 7206(2) (1994).
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6051, or regulations prescribed thereunder,

shal |, for each such offense, upon conviction

t hereof, be fined not nore than $ 1,000, or

i npri soned not nore than 1 year, or both.
26 U.S.C. § 7204 (1994).

I n Hughes, the defendant was convicted of several tax code

viol ations, including the aiding and assisting in the filing of a
fal se docunment with the IRSin violation of 26 U S.C. 8§ 7206(2), in
connection with the provision of a false W2 for an enployee.
Sei zing upon the “in lieu of” |anguage of § 7204, Defendant noved
for acquittal before the district court on the § 7206(2)
conviction, on the ground that such violations could only be
prosecut ed under § 7204. Wth respect to the false W3 conviction,
the district court concluded that “the violation of 8§ 7204 is a
| esser included violation of § 7206, and so, consonant, wth

defendant’s request . . . [the court] finds himguilty of violating

t he m sdeneanor provisions of § 7204.72° United States v. Hughes,

Crim Act. No. CR86-98, 1987 U.S. Dist. LEXI S 11708, at *12 (N.D. Onhio
Nov. 13, 1987).
The court, however, upheld the 8 7206(2) conviction for the

provi sion of false W2s. The court concl uded:

Def endant was al so convicted of one count of aiding and
assisting in violation of 8§ 7206(2) for filing of a false W3. The
court reduced the felony conviction to a m sdeneanor conviction
under 8 7204. Hughes, 1987 U.S. Dist. LEXIS 11708, at *12.

20The statute of limtations applicable to prosecution under
8 7204 is three years. 26 U S.C. 8§ 6531 (1994).
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[T] he sinple fact of providing, or helping to
provide, an individual with a fraudulent W2
i s not puni shabl e under § 7206(2) because of §
7204’ s “in lieu of” provisions. However, the
evidence at trial showed that Hughes went
further than nerely providing Giffith with
the false WZ2's. Based on the evidence
presented, the jury could have found beyond a
reasonable doubt that Hughes additionally
counseled Giffith to understate her i ncone on
her incone tax return, by reporting as incone
only that ampunt shown on the W2 and not the
additional incone which she received as
“expenses.” Def endant hinself cites three
cases in which persons were convicted for
violating § 7206(2) by assisting and
counseling individuals to file false incone
tax returns, part of which assistance was to
provide the individuals with false W2 forns.
[citations omitted] In a sense, the false W2
form is irrelevant. As long as there are
other actions violative of 8§ 7206, the fact
that the defendant may al so have provided an
i ndividual with a false W2 does not prevent a
§ 7206 conviction.

Hughes, 1987 U. S. Dist. LEXIS 11708, at *12-13 (enphasis added).
On appeal, the Sixth Grcuit reversed, though not with respect
to the district court’s interpretation of the |aw Rat her, the
Sixth CGrcuit disagreed wth the district court’s interpretation of
t he evi dence, concluding that a “fair reading of the evidence woul d
not permt the jury to conclude that defendant took any action with
respect to the filing of Giffith's tax return other than causing
the CMA to furnish her with a false W2 form In particular,
Giffith expressly denied that defendant gave her any advice
concerning the filing of her tax return.” Hughes, 899 F.2d at

1501.
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Def endants contend that in this case, the evidence at trial
established only that the Ganbones provided false W2s to its
enpl oyees, and that the 8§ 7206(2) convictions should therefore be
set - asi de because the evidence only proved violations of § 7204.
| f Defendants are correct about their characterization of the
evi dence, then Hughes and the “in lieu of” | anguage of § 7204 stand
for the proposition that Defendants can be convicted of nothing
nore than violations of § 7204.

This case presents an issue of first inpression in this
Crcuit. Defendants have not cited, and the Court has not found,
any Third Crcuit law dealing with the neaning of the “in |ieu of”
| anguage of § 7204, and nore specifically, wth the intersection of
8§ 7204 with 87206(2). The Court does find the reasoning of the
Hughes court to be persuasive, however, insofar as the presentation
of evidence sol ely maki ng out a 8 7204 vi ol ati on cannot, by itself,
be sufficient to establish a 8 7206(2) violation. To hold as such
woul d be to eviscerate the neaning of the “in lieu of” |anguage.

However, conduct which involves, but is not exclusively
limted to, the provision of false W2s can be sufficient for a 8§
7206(2) violation. Thus, the nere fact that the provision of false
W2s was a part of the case does not nean that a 87206(2) violation

is not possible.? Courts have upheld & 7206(2) convictions where

2'The Court does not understand Defendants to be nmaking this
preci se argunment. Rather, the Court understands Defendants to be
contending that in determning whether there is a 8§ 7206(2)
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the schemes involved the provision of false W2s.22 See United

States v. MacKenzie, 777 F.2d 811, 813 (2d Cr. 1985) (involving

straight tinme for overtine paid off the books by separate check

Wth separate records and no withholdings); United States v.

| saksson, 744 F.2d 574, 575 (7th Gr. 1984) (paying enployees
partial wages from separate accounts with no withholding to allow
enpl oyees to underreport incone). The Court recognizes that
nei t her the MacKenzi e nor the | saksson court addressed the “in lieu
of ” aspect of § 7204.%2 However, neither did the Hughes court’s
deci sion forecl ose the use of 8 7206(2) when additi onal conduct was
i nvol ved. This Court disagrees, therefore, wth Defendants’
assertion that Hughes and MacKenzi e and | saksson are in conflict,
particularly as the latter two cases both involved conduct that
exceeded the nere provision of false W2s to enployees. See
MacKenzie, 777 F.2d at 813; |saksson, 744 F.2d at 575.

The Court al so di sagrees with Defendants’ overly broad readi ng

of Hughes. Defendants argue that the steps predicate to the

violation, the Court nust disregard entirely the existence of the
W 2.

22Def endants cl ai mthat these cases are not applicabl e because
t hose courts did not address the “in |lieu of” provisions of § 7204.
This Court agrees that these cases do not entirely resolve the
i ssue, but nevertheless finds in them support for the notion that
a scheme including false W2s may be consi dered under 8 7206(2).

3OF course, this Court also cannot speculate as to how the
Second or Seventh Circuits would have ruled if faced squarely with
t he question of whether a 8 7204 violation precluded a 8 7206(2)
violation in those cases.
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provision of a false W2 are not evidence which can be consi dered
in proving a 8 7206(2) case. They further argue that the conpany’s
paynment schene - the use of separate checks, for exanple -
constitute steps predicate to the filing of the false W2s. The

Court believes Defendants’ interpretation to go well beyond the

actual decision articulated by the Hughes court. Carrying
Defendants’ argunent to its logical conclusion, it would be

i npossible to have a 8 7206(2) charge in which false W2s were
i ssued, because just about any actions taken in setting up the
fal se paynment schenme would qualify as predicates to the filing of
the W2s. Even if Defendants are correct that the steps predicate
to the filing of the false W2s nust be excluded from
consideration, this Court finds it wuntenable to exclude from
consideration all the evidence relating to howthe books were kept,
how t he accounts were nmanaged, and how the checks were witten
The district court’s decision in Hughes fails to support
Def endants’ contentions, particularly since the district court
initially upheld the W2 conviction, and the appeal’s court
overturned the conviction based on an erroneous interpretation of
t he evi dence, and not an erroneous articul ation of the |aw

Under this framework and understandi ng of the requirenents of
§ 7206(2) in light of Hughes and 8§ 7204, the Court next exam nes
the sufficiency of the evidence. At trial, the follow ng evidence

was presented. The system provi ded separate checks (and therefore
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separate accounting) for enployees’ regular 40-hours and for their
overtinme. |Individual enployees testified that they were told the
overtinme was paid “off the books” or “under the table.” N T

11/6/00 at 177 (Stephen King); N T. 10/26/00 at 85-89 (Joseph
Kuniew cz); N T. 11/6/00 at 239-41 (Janmes Leonard). John Zangar

testified that when he hired enpl oyees, he explained the overtine
systemto the new enpl oyees that “their overtine check was strai ght
cash and it wouldn’'t be clained.” N.T. 10/31/00 at 39-40.
Moreover, enployees testified regarding comrunications to the
effect that they did not have to report the incone to the IRS
N. T. 10/26/00 at 18-19 (Thaddeus Wenczek); N T. 11/6/00 at 239-41
(James Leonard). Testinony was al so presented indicating that the
fraudul ent payroll system was created by the Defendants, and was
understood and intended by themto make it possible for enpl oyees
not to report the incone. See N T. 10/26/00 at 248-54, 256, 261
(Ruser); N T. 10/31/00 at 30-31, 48-49, 51 (Zangari); N T. 11/2/00
at 167-68, 262-64 (Gaasche); N.T. 11/3/00 at 70-73 (Murray); N.T.
11/3/00 at 138-39 (Janes Schm dt).

The Court concludes that the evidence, particularly that
provi ded by the dozens of enployees who testified at trial, was
sufficient for any rational jury to find beyond a reasonabl e doubt
t hat Def endants ai ded and assisted the enployees in filing false
returns, beyond the nere provision of false W2s. The Court

concludes that, even excluding consideration of the W2s
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t hensel ves, the evidence was sufficient to support the convictions.
The evidence was sufficient for the jury to find that the
Defendants created the particular paynent schene (and persisted
wth that schene even after they knew it was inproper) and that
they communi cated, either directly or through their supervisory
enpl oyees, that the funds paid w thout wthholding would not be
reported. There was evidence of specific instances in which the
Def endants i ndi cated that paynent woul d be made with the i ntention
of having that paynent not be reported to the IRS. This evidence
goes well beyond the nere provision of false W2s, and satisfies
the “in lieu of” concerns raised by Hughes.

Def endants also contend that the evidence at trial was
insufficient to establish the of fenses because it did not establish
that the Defendants specifically knew how nmuch each particul ar
i ndi vi dual enpl oyee was being paid and that the W2s were fal se.
The Court recognizes that the evidence in the case failed to
establish such specificity of know edge. However, the Court also
observes that as the owners and managers of the conpany and the
creators of the paynent system the Defendants had sufficient
know edge and intent to aid and assist the enployees in filing
fal se returns, even if they m ght not have known what particul ar
anount s affected what particul ar enpl oyees. Furthernore, the fact
that the Defendants did not have actual comunications with every

one of the enployees listed in the individual counts does not mnean
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that they did not aid and assist those enployees in filing fal se
returns with the IRS The evidence presented at trial was
sufficient to establish the Defendants’ willfulness and intent wth
respect to the individual enployees. Therefore, the Court
determ nes that the evidence presented at trial was sufficient to
establish the § 7206 viol ations. Accordingly, the Court denies the
nmotion for judgnent of acquittal as to Counts 7-42, 44-56, and 58-
67.
V. Motions for New Tri al

In the alternative, Defendants seek a new trial. Defendants
rai se four grounds for newtrial. The Court will consider each of
t hese grounds in turn.

A. Erroneous jury instructions for Counts 7-67

Def endants first assert that the Court’s jury charge on Counts
7-67 was “fundanentally erroneous inthat it instructed the jury to
presunme aiding and assisting under certain facts that were
insufficient as a matter of law to support that elenment.”? (Doc.
No. 210 at 5.) The Court instructed the jury as foll ows:

| instruct you as a matter of law that if you
find Dbeyond a reasonable doubt that a
defendant w llfully furnished, prepared or
caused to be prepared false and fraudul ent
docunents which the defendant knew woul d be
relied on in the preparation of incone tax
returns and would result in returns which were
materially fal se for any of the reasons stated

22Def endants’ request for a new trial on this ground is an
alternative toits notion for judgnment of acquittal on counts 7-67.
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in Count 7 through 67 in the indictnment, then

t he Governnent has net its burden of proof in

this elenent of [the offense].
N.T. 11/15/00 at 70. Def endants contend that this instruction
constituted plain error, because the instruction suggested to the
jury that it could convict on a § 7206(2) charge based only on the
false W2 evidence.?® Defendants claimthat in this case, because
t he fraudul ent docunent involved was a W2, the ordinarily standard
instruction was erroneous. Defendants’ objection is based on the
rel ati onship between § 7204 and 8§ 7206(2), which is discussed at
| ength above. As the Court observed throughout the trial, in a §
7206(2) case involving false W2s, there needs to be additiona

action aside fromthe false W2s to establish a violation of 8§

7206(2) .

#In initially raising and briefing this issue, Defendants
cited United States v. Goldberg, 105 F.3d 770 (1st Cr. 1997) for
the proposition that “foreseeable tax consequence” is not enough
for conviction. Def endants asserted that the instruction was
erroneous because “[t]he line between knowing that a W2 wll
result in a false return and sinply recognizing a false return to
be a ‘foreseeabl e tax consequence’ is just too fine for any jury to
draw. ”

The Court notes that this section of Goldberg pertainedto the
§ 371 conspiracy charge in that case, and was ainmed at
di stingui shing between a Kl ein defraud conspiracy and a tax evasi on
charge under the Internal Revenue Code. The Court does not agree
that the instruction referred to here, which was very clearly given
inthe context of the § 7206(2) charges only, presents that kind of
error. To the extent Defendants rely on this argunment in
establishing plain error, their reliance is msplaced.
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In the absence of an objection, the Court exam nes the charge

for plain error.? United States v. Santos, 932 F.2d 244, 251 (3d

Cr. 1991); United States v. Benedetto, 558 F.2d 171, 176 (3d Cr

1977) . Plain errors are those that “underm ne the fundanenta
fairness of the trial and contribute to a mscarriage of justice.”

United States v. Young, 470 U.S. 1, 16 (1985). “[I]t is the rare

case in which an inproper instruction will justify reversal of a

crimnal conviction when no objection has been nmade in the trial

court.” Henderson v. Kibbe, 431 U S. 145, 154 (1977). The Court

must reviewthe instructions not “in artificial isolation, but

inthe context of the overall charge.” United States v. Park, 421

U S 658, 674 (1975) (quotations omtted).

The Court concludes that, in context, the jury instruction at
i ssue was not plainly erroneous. That portion of the instructions
very clearly discussed only a portion of the proof necessary to
establish a 8§ 7206(2) charge. The Court very explicitly and
repeatedly instructed the jury that in order to establish the
charge, the Governnent needed to establish that the Defendants did
nmore than sinply provide a false W2. 1In the context of the entire
charge on the substantive law for the 8 7206(2) charge, the
instruction was not erroneous. Prior to that section of the

charge, the Court instructed the jury as foll ows:

26Def endant s acknow edge that they did not object to this part
of the charge. John Ganbone, Sr.’s Reply Menp. at 12; see N T.
11/17/ 00 at 82-84.
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Okay. Now let’s focus on aiding and abetting.
What is it, what can it be? Were should your
focus be with respect to whether there has
been ai ding and abetting?

First let me state that it is not enough, it
i's not enough for the Governnent to establish
only that the individual taxpayers listed in
Count[s] 7 through 67 received a Form W2 t hat
did not include all of their income. That’'s
not enough to make the charge. |If that’s al

there is, it’s not enough to nmake the charge.

In order for the Government to establish that
Ant hony Ganbone or John Ganbone aided or
abetted those individuals in filing a false
return, you nust find first that the return
they filed was indeed false. Secondly, that
the individual taxpayer in fact had incone
from Ganbone Brot hers that was not reported on
this tax return; thirdly that the failure to
report was the cause of the unlawful
assi stance of the defendant; and fourthly,
t hat besi des giving the taxpayer an incorrect
Form W2, Anthony or John Ganbone did
sonmet hing el se to aid that particul ar taxpayer
infiling false return, besides [providing] an
i ncorrect Form W2 or transmtting an
incorrect Form W 2.

And as to each taxpayer, nenbers of the jury,
you nust affirmatively decide that the
Governnent has proven beyond a reasonable
doubt that the defendant did sonmething to aid
and assist that taxpayer besides sinply and
only providing an incorrect W2 form And you
have heard all of the evidence with respect to
everything that was going on. You don’'t have
to determne what was going on, and then
determne whether there was aiding and
assisting under the definition as |’ve just
given it to you

N. T. 11/15/00 at 68-69. The Court concludes that the instructions
as a whole nmade clear to the jury that in order to convict on the

aiding and assisting counts, the jury had to find, beyond a
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reasonabl e doubt, that the Defendants did nore than sinply provide
false W2 forns to its enployees. The instructions were therefore
not clearly erroneous, and Defendants are not entitled to a new
trial on this ground.

B. Prosecutorial error in closing statenent

Def endants next challenge the followng statenment made in
closing rebuttal by the Prosecutor. She said:

And to think it’s not just — M. Bergstrom
[ def ense counsel] tal ks about two percent of
$600, 000 — let’s think about what else it is.
It’s all the noney over all those other years.
And again, they want to hide behind the fact
that there’s not a paper trail of cash. And
they want to point their finger at M.
Syl vester and they want to bring up that whol e
t hi ng about the bonds. Well, you know, | adies
and gentl enen, Judge Padova told you before
Ms. Wnters’ opening that openi ngs were about
what the Governnent expected the evidence to
show. And you saw that throughout this trial,
various objections were nade and Judge Padova
would rule on themas he saw first and you saw
that evidence was excluded. So, if there's
things we've said we were going to prove that
we didn't, don’t hold it against us. You heard
the objections they nade.?

N.T. 11/14/00 at 172-73.
I n deci di ng whether the prosecution has inproperly conmmented
at trial, the court should ook to the overall context of the

statenents in the trial record. United States v. Young, 470 U. S.

1, 11 (1985). Inproper prosecutorial comments nay | ead the jury to

infer that the prosecutor knows undi scl osed facts which she could

2"Counsel for Anthony Ganbone objected. N. T. 11/14/00 at 173.
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not present to the jury. See United States v. \Walker, 155 F. 3d
180, 186 (3d Cir. 1998). |If the Court concludes that a cormment was
i nproper, the Court nust then apply harmess error analysis.

United States v. Zehrbach, 47 F.3d 1252, 1265 (3d Cr. 1995). The

standard applied by the court depends on whether the error was of
constitutional proportions. ld. at 1265. If the error is

constitutional, then the conviction can be upheld only if the error

i s harm ess beyond a reasonabl e doubt. Chapman v. California, 386
US 18, 24 (1967). |If the error does not involve a violation of
a constitutional right, the conviction can be upheld so |long as
there is a “high probability” that the error did not contribute to

t he convicti on. United States v. Jannotti, 729 F.2d 213, 219-20

(3d Gr. 1984).
The CGovernnent’s comments cane in rebuttal, and were offered
in response to the follow ng observation by Defense counsel:?®

So what he tries to tell you is sone tales
about savings bonds. And |I'’m going to tel

2The Governnment contends that its comment was an attenpt to
“neutralize” the effect of this statenent. Invited responses that
are reasonabl e responses to i nproper attacks by defense counsel are
generally not reversible error. Young, 470 U S. at 12-13. The
Court disagrees with the CGovernnment that its statenent was an
“Iinvited response” for the sinple reason that there was nothing
i nproper about defense counsel’s statenent. Def ense counsel’s
pur pose was to point out the gap between what the CGovernnent said
it would prove, and what the evidence at trial actually proved.
Though it is true that the Governnent is not required to prove each
and every allegation made in an indictment, pointing out such a
deficiency is proper argunent. Therefore, the doctrine of invited
error is inapplicable in this case. See United States v. Milina-
Guevara, 96 F.3d 698, 704 (3d Cir. 1996).
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you this because part of nme says stay away
fromit, Bergstrom but part of ne says you’ ve
got to know, because you heard it in the

Government’s opening argunment. They cane in
front of you and argued to you, sone three and
a half weeks ago, that there’s a mllion
dollars in savings bonds. WlIl, guess what?
There isn't a mllion dollars in bonds. They
didn’t show you a mllion dollars in bonds at
all. They showed you sone bonds that were

purchased between June of '94 and July of
1995. My recollection tells nme those bonds
total |l ed about $65, 000.

N.T. 11/14/00 at 151-52.

Def endants contend that the prosecutor’s coment “made plain
to the jury that the prosecution possessed all sorts of other
evi dence which it was prevented fromi ntroduci ng by t he def endants’
objections.” Reply Mem of John Ganbone, Sr. at 21. However, the
Prosecutor’s comment did not ask the jury to rely upon outside
evidence to prove an el enent of the crinme. As she explained during
oral argunent, “Wiat we were saying was openings, as you told the
jury before they began, are predictions of what the evidence is
going to show And our prediction was wong.” Trans. 5/15/01 at
29.

Even assum ng that the comment was construed by the jury to
mean that the governnent had evidence that the jury should rely
upon, the coment clearly was not so broad in context. The
statenent was made in the context of a specific discussion about

t he amobunt of bonds, and further that there were | arge anounts of

cash. The prosecutor first directed the jury’'s attention to “al
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the noney over those years.” Then following her statenment in
response to Defense counsel, she continued to di scuss the exi stence

of cash, noting that:

In addition, let’s just talk — it’s not just
t he noney that they didn't report on their own
taxes. Think about the literally mllions of
dollars in unreported income. . . . You go

back and |ook at those performance bonus

schedules and see what it is on $600, 000.

It’s a |lot of noney.
N.T. 11/14/00 at 173. M. Hayes’ comments in rebuttal |acked any
specific reference to evidence, and, noreover, did not go so far as
to ask the jury torely upon it in finding particular el enments of
the crinmes charged. They were thus different in character from

i nproper comments in the cases cited by Defendants. See, e.q.

United States v. WIlson, 135 F.3d 291, 298 (4th Cr. 1998) (going

out si de of evidence and asserting several tines that defendant had

murdered a man when such fact had not been proved); United States

ex rel. Shaw v. De Robertis, 755 F.2d 1279, 1281 (7th G r. 1985)

(informng the jury that, “You' re not going to get those police
reports. They' re hearsay evidence. You can’'t have them |If you

had them you would see the truth.”); United States v. Vaglica, 720

F.2d 388, 393-94 (5th Gr. 1983) (“The reason we didn't bring any
evidence in one way or the other [regarding particular aspect of
defendant’s intent] is because the Federal Rules of Crinnal
Evi dence prohibit wus from bringing in any wtness on that

particular item?”).
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Even assum ng, however, that the prosecutor’s conment was
i nproper, the Court concludes that in the context of the entire
proceedi ng, the error involved was harm ess beyond a reasonabl e
doubt.?® In order to overturn a conviction or sentence for inproper
prosecutorial coments during a summation, the defendant nust
denonstrate prejudice sufficient to show the comments deprived
defendant of a fair trial or violated the reliability of the

sentencing process. Darden v. Wainwight, 477 U S. 168, 180-81

(1986) (uphol ding death sentence despite the prosecutor’s inproper
coments because of |lack of prejudice). The Court |ooks to three
factors to determ ne whether there is prejudice: the scope of the
i nproper comrents in the overall context of the trial; the effect
of any curative instructions given; and the strength of the

evi dence agai nst the defendant. United States v. Mastrangelo, 172

F.3d 288, 297 (3d Cir. 1999). The court views the statenents, in

the context of the entire proceeding, to determne if they “so

infected the trial with unfairness as to make the resulting

conviction a denial of due process.” Geer v. Mller, 483 U S. 756,

765 (1987) (citing Donnelly v. DeChristoforo, 416 U S. 637, 643

(1974) (upholding conviction despite inproper remarks by the

®In this case, Defendants assert that the error was
constitutional, because it infringed upon Defendants’ Sixth
Amendnent right to confront witnesses. The Court will apply the
nore stringent “reasonable doubt” standard of Chapman, but notes
that under either standard, its finding of harm ess error woul d be
t he sane.
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prosecutor as to the defendant’s notivation to stand trial rather
than plead)). Absent such a show ng of unfairness and prejudice,
prosecutorial m sconduct al one does not require invalidation of a

conviction or sentence. See Smith v. Phillips, 455 U S. 209, 220

(1982).

In this case, the comments were an isolated reference nmade
once during the course of a four-week trial, thus distinguishing
t he cotments fromcases i nvol vi ng repeat ed i nproper remarks. 3 See,

e.g., Mstrangelo, 172 F.3d at 296-98 (involving repeated

m sstat enment and m scharacterization of stipulationrelatingto key
el ement of offense, where Court’s curative instruction also

m sstated the stipulation); United States v. Miurrah, 888 F.2d 24,

28 (5th Cir. 1989) (holding that repeated and pervasive remarks
eval uating evidence, referring to witness who did not testify, and
accusi ng opposi ng counsel of msconduct were designed to divert
jury’s attention from the charged offenses). In fact, the
prosecution ended its rebuttal with the follow ng statenent:

It is not an easy thing to do to say that

sonmeone is guilty. But if you find that the

evi dence proves beyond a reasonable doubt,

that is what you have sworn to do. And as
hard as it is, that’s what you have to do.

°Additionally, the Court instructed the jury, both in
prelimnary remarks prior to the start of the trial, and prior to
del i berations at the conclusion of the trial, that the evidence in
the case was limted to that presented in Court, and that argunent
by the attorneys, including opening and closing statenents,
guestions, and objections, were not evidence. These comments were
far nore extensive than the brief ones nade by the prosecution.
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And all the Governnment wants you to do in this

case. W don't want you to |ook on
supposi tion. W don’'t want you to |l ook on
assunpti ons. W want you to |look at the

evi dence that we presented. The docunents and
the witness testinony.
N.T. 11/14/00 at 185.

Mor eover, the comments related to one relatively m nor aspect
of one portion of the conspiracy scheme - the prong one cash
ski mm ng schenme.® The comment related to a discussion of the
evi dence of the proof of the purchase of bond anpbunts. At trial,
the only direct evidence of these bond purchases related to a
relatively short period, during which sone $65, 000 or so in bonds
wer e purchased. However, Robert Sylvester, a governnent w tness,
testified to the practice of purchasing bonds, and to w t nessing,
on nunerous occasi ons, John Ganbone, Sr. handi ng envel opes of cash
to his wwfe with instructions to purchase bonds. N T. 11/1/00 at
156, 162. On one occasion, John Ganbone asked Robert Sylvester to
acconpany Ms. Ganbone to the bank with $70, 000 for the purpose of
pur chasi ng savi ngs bonds. N.T. 11/1/00 at 163-64. Because the
jury had nore than sufficient evidence presented at trial upon

whi ch to base its prong one conviction, the error is harnml ess. See

Zehrbach, 47 F.3d at 1267 (“[T]he extensive evidence of

3ln their briefs and at oral argunent, counsel for all the
Def endants contended that the comments were an open invitation to
the jury to scour the Indictnent for facts that were not proven at
trial, and to fill in the gaps. G ven the context of the coments
in the entire rebuttal, the Court finds this interpretation
i npr obabl e.
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[ defendants’] intent to defraud supports our conclusion that the
prosecutor’s remarks would not have prejudiced the jury’'s
del i berations.”). The case is thus distinguished from those in
whi ch the prosecutor’s inproper comrent touched upon an issue that
woul d have made a difference in the outcone of the case. See

e.qg., Mastrangelo, 172 F. 3d at 297 (“The prosecuti on sought to have

the jury infer that [defendant] was the ‘cook,’” that is, the
i ndi vi dual who actual ly t ur ned t he i ngredi ents into
met hanphet am ne, but it had no evidence, direct or indirect, of

that fact.”); United States v. Ml ina-CGievara, 96 F. 3d 698, 705 (3d

Cr. 1996) (finding that prosecutor’s repeated i nproper statenents
regarding credibility of two governnment agents was not harmnl ess
error where resolution of crucial issue rested on whether jury
bel i eved the defendant or the agents).

Furthernore, construed in its broadest sense, the comments do
not go beyond prong one of the conspiracy, in which Defendants John
Ganbone, Sr. and Ant hony Ganbone were charged. 1In this case, the
jury convicted Defendants on all three prongs of the conspiracy. 32
Even assuming that the prong one conviction would be properly
vacated, the jury need only have convi cted Def endants on one ot her

prong of the conspiracy. In this case, the jury’ s convictions

32The convictions of Defendants Mirdoch and Meixner on the
prong two conspiracy, as well as the substantive convictions of
Def endants John and Ant hony Ganbone on the aiding and assisting
counts, denonstrate that the jury concluded that prong two and
prong three of the conspiracy existed.
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based on prongs two and three of the conspiracy would negate the
need for a conviction on prong one as well.

C. Error for Admitting Portions of Tape Recording

Def endant Ant hony Ganbone al so noves for a new trial on the
basis that the trial court erred by admtting portions of the March
11, 1998 tape recorded conversation between Defendant Anthony
Ganbone and Defendant John Zangari, a fornmer Ganbone Brothers
enpl oyee and a cooperating governnment witness. Trial counsel for
Ant hony Ganbone noved in |imne to exclude the tape recordi ng. Doc.
No. 93. The Court denied the notion to exclude the entire tape,
pursuant to Federal Rule of Evidence 801(d)(2)(A). N T. 10/25/00
at 8, 15; Doc. No. 177. The Court excluded certain portions of
the tape that referred to other bad acts or issues relating to
| egal counsel. N T. 10/30/00 at 89-91, 106-11; N. T. 10/31/00 at 4-
15. Co- Defendants John Ganbone, Sr., WIIiam Murdoch, and Robert
Carl Meixner also noved to preclude the tape against them Doc.
No. 97. The Court granted the Mdttion. Doc. No. 177. After the
tape was played at trial, trial counsel noved to strike the tape
and for mstrial. N.T. 10/31/00 at 121. The Court deni ed both
motions. N.T. 10/31/00 at 123-24.

Def endant Ant hony Ganbone noves for a new trial on the basis
that the adm ssion of the tape into evidence was reversible error

because: (1) the tape does not constitute adm ssions, and (2) even
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if so, it should have been excluded under Rule 403. The Court
di sagrees on both grounds.

Def endant first contends that the adm ssion of the audio tape
was erroneous because the statenents were not adm ssions. The
Court disagrees, and concludes that the evidence was properly
admtted pursuant to Federal Rule of Evidence 801(d)(2)(A). The
portions of the tape that were admtted constituted adm ssions by
Ant hony Ganbone of knowl edge and participation in the fraudul ent
paynment schene, and included apparent attenpts to cover up those
activities by encouragi ng Zangari not to talk. For exanple:

Ant hony Ganbone: They' Il put us all in jail.
Now who told you that? Look here's, here's
what you have to do, just use your head.

Nunber one . . . it's all over the nopney that
we paid without no taxes.

John Zangari: Wat, what am| supposed to do?

Ant hony Ganbone: Wait a mnute, slow down.

You get the lawers, we'll, we'll, we'll,
just, just don’t do no talking to ‘“emthat’s
all. You don't talk to them Understand?

Gov’'t Ex. 66 (“Audio Tape Trans.”) at 2 (enphasis added).

* * %

Ant hony Ganbone: Wait a m nute, would you j ust
shut the [blank] up a mnute. You think I’'m
trying to hurt you. I can’t hurt you. I
can’t hurt you for Christsake. What’' s the
matter with you?

John Zangari: You can’t you already did by the

way you paid me. |I'mhurt. How, how do | get
around that Tony? How do | get around the
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taxes? They said |’mgoing to have to pay on
all the noney that | was paid!

Ant hony Ganbone: Sl ow down, slow the [blank]
down wll vyou. Jesus Christ you're acting
like you re the only guy that got the, got
the, the letter.

John Zangari: They scared ne to death. | just
got done talkin to them

Ant hony Ganmbone: Sl ow down. Well what are you
going to do? You never got, you never ot
i nvol ved in anything Iike this?

John Zangari: [Blank] no!

Ant hony Ganbone: John, it all boils down to
this, there’s no [blank] tw ways about it.
You turn around, we'll have, we’'ll get you a
good attorney.

Audi o Tape Trans. at 5.

* * %
John Zangari: |I’magoing, | have, I’'mgoing to
my own attorney as soon as | | eave here.

Ant hony Ganmbone: Just sl ow down.
John Zangari: To see what | shoul d do.

Ant hony Ganbone: The only thing you shoul dn’t
do is try to hurt ne.

Audi o Tape Trans. at 6 (enphasis added).

* * %

Ant hony Ganbone: Did | ever tell you to go out
and do sonething to deliberately hurt, hurt ne
or hurt the governnent?

John Zangari: Tony when | canme to work for
you, you paid that way. We had no choi ce.
Renenber, um what’'s his nane that one quy?
That one | aborer, Bobby Eickholt or whatever
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his nane was, cane in, he did not want to work
this way. You told nme fire him if he don't
want to work and pay the taxes fire him if he

don’t want to work the way you pay. |, what,
well suppose this qgquy talks? VWhat am |
supposed to say, | never had the conversation
with hinf

Ant hony Ganbone: Yeah but what |’ m saying .

Audi o Tape Trans. at 7 (enphasis added).

John Zangari: I’mgoing to, | uh have a rea
good friend attorney that’'s, | did work for
him He's acrimnal friend attorney that’s,
| did work for him He's a crimnal |awer.
|"mgoing to talk to himtoday to see what |
shoul d do.

Ant hony Ganbone: |f you want to use you head
the right way because whatever you do to try
to hurt me or try to hurt youse, you'll hurt
yourself too.

Audi o Tape Trans. at 8 (enphasis added).

* * %

John Zangari: | never got no 1020s or whatever
the [blank] they are.

Ant hony Ganbone: No, no that’s one of the
things we did wong.

Audi 0 Tape Trans. at 18 (enphasi s added).

* * %

Ant hony Ganbone: Let me say this, get, that’s
fine you can have him but you got to have a
good IRS attorney wth it. Al right,
understand what |'’m saying? 1f you're going
to be on our team and then, keep it on the
team So you save your ass and save everybody
el se’s ass.

* * %
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Ant hony Ganbone: Let ne tell you sonething

nobody’s going to jail if you use your [blank]
head. If you don’t use your head then maybe
everybody goes to jail. Now, the only thing

| ' msaying to you is all you gotta do is not
be a panic and don’t talk to nobody, nunber
one. Don't talk to a [blank] soul, alright,
see ny attorney, alright.

Audi 0 Tape Trans. at 19 (enphasi s added).

* * *

John Zangari: Tony when | cane to work for you
for the taxes, | had no choice, this is the
way vou paid. This is what it's about.

Ant hony Ganbone: My whole theory was we paid
nore per hour than the person was worth.

Audi o Tape Trans. at 20 (enphasi s added).

Ant hony Ganbone: Wat they’'re gonna do,
they' Il say now we’ll give you plenty of this
you just rat on everybody else and do
everything you can do and you got nothing to
worry about. They’' |1, they' Il probably do
that to you, you know. You don’'t have to rat
on everybody, you don’t have to do anything
wong to, to get everything cleaned up.

Audi o Tape Trans. at 21.

Ant hony Ganbone: Alright. Slow down. Go to
work for an hour or so two hours. Running to
your attorney, the way you are now, you’re not
worth five cents, you understand? You even
got to watch what vyou tell them because
they' Il go nake a deal and act like you're
m ster hero, because for you to get hurt and
ne to get hurt, you gain nothing, for nme to
get hurt, you gain nothing. You understand?

Audi o Tape Trans. at 23 (enphasis added). The Court concl udes that
the portions of the tape that were admtted were properly admtted

under the Federal Rul es of Evidence.
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Def endant alternatively suggests that the probative val ue of
the tape is greatly outweighed by prejudice. Federal Rule of
Evi dence 403 provi des:

Al t hough rel evant, evidence may be excl uded i f

its probative val ue S substantially

out wei ghed by the danger of unfair prejudice,

confusion of the issues, or msleading the

jury, or by considerations of undue delay,

waste of time, or needless presentation of

cunmul ati ve evi dence.
Fed. R Evid. 403. The Court disagrees. Defendant’s adm ssions on
the tape were probative of his know edge and participation in the
conspiracy charged in the indictnent. Defendant has failed to
denonstrate sufficient prejudice to outweigh the probative val ue of
that evidence. 1In noving to strike the tape after it was pl ayed,
trial counsel posited that the tape has “a |lot of cursing and
swearing, and it just nakes things |ook bad, but there is no
substance toit,. . .” NT. 10/31/00 at 122. The Court concl udes
that the probative value outweighed this rather m ni mal danger of

prejudice.® Therefore, Defendant’s notion for a new trial is

deni ed.

33The Court concludes that the case relied on by Defendant,
United States v. Sriyuth, 98 F.3d 739 (3d Cr. 1996), is
i napposite. In Sriyuth, which involved charges of kidnapping, the
district court admtted evidence of a prior rape of a nine-year old

boy under Federal Rule of Evidence 404(b). Because of the facts
involved in Sriyuth, the danger of prejudice was far nore extrene
and real. In any case, the Third Circuit upheld the adm ssibility

of the evidence under Rules 404(b) and 403. Sriyuth, 98 F.3d at
746.

52



D. Error for Admitting IRS Forns-1099 as Busi ness Records

Def endant Ant hony Ganbone noves for a new trial based on
erroneous admssion of the Forns 1099 as business records.
Defendant clains that the fornms do not fall under the 803(6) rule
as business records. Federal Rule of Evidence 803(6) provides:

A nmenorandum report, record, or dat a
conpilation, in any form of acts, events,
condi ti ons, opinions, or diagnoses, nade at or
near the tinme by, or from information
transmtted by, a person with know edge, if
kept in the course of a regularly conducted
busi ness activity, and if it was the regul ar
practice of that business activity to nake the
menor andum report, record, or dat a
conpilation, all as shown by the testinony of
the custodian or other qualified wtness,
unless the source of information or the
met hod or ci rcunstances  of pr epar ati on
i ndi cate | ack of trustworthiness.
Fed. R Evid. 803(6).

Def endants clains that the testinony of Agents My, Linder,
and Patella regarding the 1099s was insufficient to establish that
the records fit the business records exception. Speci fically,
Def endants contend that the docunents were not prepared
“cont enpor aneously” and in the “ordinary course of business.”

However, Exhibit 86 consisting of a file of fornms 1099, was
adm tted wi thout objection follow ng the testinony of Julia Tamaki,
who actually prepared the forns. N.T. 10/27/00 at 103-05, 123.
Tamaki prepared the forns at the direction of Thomas Gaasche, the
controller of Ganbone Brothers. N.T. 11/2/00 at 102. The

docunents in the exhibit were clearly created by enpl oyees of the
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Ganbone Brothers as part of the negotiated settlenment with the
I nt ernal Revenue Service and inrelationto the regularly conducted
busi ness activity of the conpany. They were created by individuals
w th know edge, and were kept in the regular files of the conpany.
The particular enployee involved in creating the 1099 forns, iIn
fact, was the sanme enpl oyee who was responsible for creating the
1099s each year. N.T. 10/27/00 at 98-102. The Court concl udes
that the 1099s were properly admtted as nonhearsay evidence
fitting the business records exception. See Fed. R Evid. 803(6).
Def endants’ Mdtion for new trial is therefore denied.
V. Concl usi on

The Court grants judgnent of acquittal for Defendant Robert
Carl Meixner on Count 1. The Court also grants judgnent of
acquittal on Counts 2, 3 and 4. The Court denies all of the other
nmotions for judgnment of acquittal and denies all notions for a new

trial. An appropriate Order foll ows.
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