IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL D. FLEURY : CIVIL ACTI ON
V.
UNI TED STATES POSTAL SERVI CE ; No. 00-5550

VEMORANDUM ORDER

This action arises out of defendant’s all eged
di sclosure of plaintiff’s confidential information. Plaintiff
asserts clains for violation of the Privacy Act, 5 U S. C. § 552a
et seq. Presently before the court is defendant’s Motion to
Di smi ss.

Dismissal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts
to support the claimwhich would entitled her to relief. See

Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Cr. 1984). Such a notion

tests the |l egal sufficiency of a claimaccepting the veracity of

the claimant’ s all egations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Cir. 1990); Sturmv. Cdark, 835 F.2d 1009,

1011 (3d Gr. 1987). Wile well pled factual allegations are
accepted as true, a court need not credit bald conclusory

assertions or |egal conclusions. See Mdrse v. Lower Merion Sch.

Dist., 132 F.3d 902, 906 (3d G r. 1997). A conplaint may be
di sm ssed when the well pled facts and reasonabl e inferences

therefromare legally insufficient to support the relief sought.



See Pennsylvania ex. rel. Zimmerman v. PepsiCo, Inc., 836 F.2d

173, 179 (3d Gir. 1988).

The pertinent alleged facts are as foll ow.

Wth a letter dated April 13, 2000, plaintiff, an
enpl oyee of defendant, transmtted a Form WH 380 by certified
mai |, containing highly confidential nedical information, to
El wood A. Mbsely, the District Manager for the South Jersey
District of the Postal Service in connection with his request for
| eave pursuant to the Fam |y and Medical Leave Act. M. Mosely’s
secretary signed for the letter on April 14, 2000.

On July 21, 2000, plaintiff spoke with Barbara O Neill,
an occupational health nurse admnistrator with defendant, to
confirmthat this nedical information was being maintained in
accordance with the Privacy Act. She advised plaintiff that his
medi cal file did not contain the information he was concer ned
about. On Septenber 24, 2000, Ms. O Neill again inforned
plaintiff that she had not received the confidential information
i n question.

On that sane day, plaintiff requested of M. Mosely
records regarding disclosure of the confidential information
pursuant to the Freedom of Information Act under 39 C F. R
8§ 266.4(d). M. Mosely responded that no disclosure record
exi sted as the informati on had never been disclosed. Plaintiff

appeal ed on August 3, 2000 to Postal Service Headquarters. He



requested the current and past |ocation of the information and a
l[ist of individuals with access to those |ocations. Elizabeth P
Martin, Chief Counsel for the Consuner Protection and | nformation
Cvil Practice Section of the Postal Service, advised plaintiff
in aletter dated August 18, 2000 that the Postal Service had no
responsi ve records to his FO A request and affirnmed M. Msely’'s
prior response.

Plaintiff requests that the court direct defendant to
mai ntai n his nedi cal docunents only in his enpl oyee nedical
fol der subject to the constraints of the Privacy Act, instruct
all of defendant’s supervisors and managers of applicable
security and disclosure requirenents, and hold these persons
accountable for any violations. He also seeks nonetary danages
for willful and intentional violation of the Act.

Plaintiff specifically asserts that defendant discl osed
his confidential information in violation of Postal Service
Managenent I nstruction EL-860-98-2 and did not nmaintain accurate
di scl osure records as required by 39 CF. R § 266.4(d).* In his
response to the notion to dismss, plaintiff states that he al so
meant to assert clains for defendant’s failure to secure his
confidential nmedical information in violation of 5 U S.C

8§ 522a(e)(9) which requires an agency instruct each person wth

The managenent instruction appears to be a summary of
applicable regulations in a format designed to provide gui dance
t o managers and supervi sors.



respect to the rules and procedures adopted pursuant to the
Privacy Act, and 8§ 522a(e)(10) which requires an agency to
establish appropriate safeguards to protect the confidentiality
of records.

Def endant argues that plaintiff’s clains are
essentially for alleged failure to maintain accurate records and
t hus nust be brought under subsection C. Subsection C provides a
remedy when an agency fails to maintain accurate and conplete
records resulting in an adverse determ nation of a plaintiff’s
qualifications, character, rights, opportunities or entitlenent
to benefits. See 5 U S.C. 8§ 522a(g)(1)(D).? Plaintiff’s clains
based on all eged disclosure or release of his confidential
informati on and defendant’s failure to maintain a record of
di scl osure are not equivalent to failure to maintain clains which

i ndeed nust be brought under subsection C. See Deters v. United

States Parole Conmmin, 85 F.3d 655, 660 (D.C. Gr. 1996).

Subsection D allows a private action when an agency
“fails to conply with any other provision of this section, or any
rule pronul gated thereunder, in such a way as to have an adverse
effect on an individual.” To sustain such a claimfor inproper

di scl osure under 552a(g)(1)(D), a plaintiff nust show that the

Plaintiff has not stated a clai munder subsection C, as he
does not even allege that he experienced an adverse
determ nation. See Rose v. United States, 905 F.2d 1257, 1259
(9th Cir. 1990); Harry v. United States Postal Service, 867 F
Supp. 1199, 1204 (M D. Pa. 1994).
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information is a record contained in a systemof records; the
agency inproperly disclosed the information; the disclosure had
an adverse effect on the plaintiff; and, the disclosure was

willful and intentional. See Quinn v. Stone, 978 F.2d 126, 131

(3d Gr. 1992); Mdden v. Runyon, 899 F. Supp. 217, 226 (E.D. Pa.

1995).

While plaintiff makes many conclusory allegations, his
clains are predicated on his single specific factual avernent
that he sent confidential information to M. Msely which was
received by his secretary and not received by Ms. O Neill to whom
plaintiff expected the information would be forwarded. Plaintiff
appears to assune that an unauthorized discl osure occurred
because Ms. O Neill, the ultimte intended recipient, does not
have the information. |If this is the sumand substance of
plaintiff’s case, he cannot prevail.

A cl ai m cannot be sustained on conjecture and
specul ation. Fromproof that plaintiff’s information did not
reach Ms. O Neill, one cannot reasonably infer that an unlawful
di scl osure occurred, that defendant did not maintain an accurate
di sclosure record as required by 39 CF.R § 266.4(d).® Such

proof al so would not establish that defendant failed to instruct

SThere is, of course, no need to maintain a record of a
di scl osure that did not occur. The absence of a record of
di sclosure alone is as consistent wwth the absence of a
di scl osure as with an unrecorded di scl osure.
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supervi sors and managers regarding Privacy Act requirenents in
violation of 522a(e)(9) or failed to establish appropriate
safeguards to ensure the security and confidentiality of records
in violation of § 522a(e)(10).* |If there are specific facts
which plaintiff can allege to support a claim he has not done
so.°®

ACCORDI NG&Y, this day of August, 2001, upon
consi deration of defendant’s Mdtion to Dismss (Doc. #2) and
plaintiff’s response thereto, |IT IS HEREBY ORDERED t hat said
Motion is GRANTED and the conplaint is DI SM SSED w t hout
prejudice to assert any claimwhich plaintiff in good faith can

pl ead consistent with the requirenents of Fed. R GCv. P. 11

BY THE COURT:

JAY C. VWALDMAN, J.

‘l ndeed, the Managenent Instruction on which plaintiff
relies shows that defendant did provide such instruction and
saf eguards. Proof that on a single occasion one secretary may
have m spl aced or destroyed a piece of infornmation would not
establish a violation by defendant of its general obligation to
provi de instruction and saf eguards.

°It is axiomatic that statenments or suggestions in briefs
are not a substitute for well pled facts in a conplaint.
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