IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRY W LCOX, :
PLAI NTI FF : CIVIL NO 99-4347

V.

PEPSI CO, | NC.
And
PEPSI - BEBI DAS PURFI CADES DE
ACAPULCO, S.A.D.E.C. V.,
DEFENDANTS

Gles, C J. August 16, 2001
Menor andum

Upon consi deration of Pepsico’'s Mdtion to Dismss or for
Summary Judgnent (Docket #8), and the response filed thereto, the
notion is GRANTED, and the conplaint, as to Pepsico, is
di sm ssed.

On Decenber 22, 1997, Terry WIlcox (“WIlcox”) was allegedly
injured in Mexico by a truck that was owned and operated by
Pepsi - Bebi das Purficades de Mexico (“Pepsi-Bebidas”), a Mexican
Conpany engaged in the business of bottling the Pepsi soda drink.
W cox sued Pepsico, a North Carolina corporation with its
princi pal place of business in the state of New York, under the
t heory that Pepsi-Bebidas was either a joint venture partner, or
an agent of Pepsico, making Pepsico |legally responsible for
damages.

Rel ative to the argunent that negligence should be inputed

to Pepsico because Pepsico had entered into a joint venture



agreenent wi th Pepsi-Bebidas’ parent conpany, CGenex, this court
must first determ ne which jurisdiction's lawto apply to this
claim assumng that a joint venture existed, a fact in dispute.
A federal court sitting in diversity nust apply the choice of |aw

principles of the state in which it sits. Klaxon v. Stenter

Electrical Mg. Co., 313 U S. 487, 496 (1941). Pennsyl vani a

choice of lawrules require this court to give effect to the
choice of |law provision in the joint venture contract. Mller v.

Allstate Insur. Co., 763 A 2d 401, 403 (Pa. Super. 2000). The

contract explicitly states, “This agreenent shall be governed by
and construed in accordance with the internal |laws of the state
of New York.” (Plaintiff’s Answer to Defendant’s Motion, Exhibit
B, p. 67). New York laww Il not inpute the negligence of a
subsidiary on its parent corporation or a joint venturer of a
parent corporation unless the parent “exercised conplete

dom nation of the corporation in respect to the transaction
attacked; and...that such dom nation was used to conmt a fraud

or wong against the plaintiff.” Mrris v. New York State Dept.

of Taxation and Finance, 623 N E 2d 135, 141 (N. Y. 1993).

Here, WI cox makes no al | egati ons what soever that Genex
exerci sed conpl ete dom nati on over Pepsi-Bebidas, nuch | ess that
Genmex used the corporate formto commit fraud. Since Pepsi-

Bebi das’ al | eged negli gence cannot be inputed to Genex, there is

no basis to inmpute the negligence to Pepsico under the theory of



a joint venture agreenent.

W cox next clainms that Pepsi-Bebi das was the Mexican agent
of Pepsico because of the bottling agreenent between the two
conpanies. Since there is no choice of law provision in the
bottling agreenent, Pennsylvania |law requires that this court
determne if a false conflict exists before determ ning which

state or country’s |law applies. A false conflict can exist if

one of the jurisdictions has no real interest in having its | aws

applied, Lacey v. Cessna Aircraft Co., 932 F.2d 170, 187 (3d Cr.

1991), or if the law of the two jurisdictions is substantially

the sane. @Quardian Life |Insurance v. Gaduti-More, 229 F.2d 212,

214 (3d G r. 2000).

The governing | aw concerni ng whet her the bottling contract
bet ween Pepsi co and Pepsi - Bebi das constituted an agency agreenent
is substantially the sane in all relevant jurisdictions. In
Mexi co, commercial matters, such as whether a conmerci al
contract! created an agency rel ationship, are governed by the
Mexi can Commercial Code and the Cvil Code for the Federal

District. See Mchael W Gordon, et al., Establishing an Agency

or Distributorship in Mexico, 4 U S -Mx. L. J. 71, 81 (1996);

James E. Richt, Mexican Law Library, Special Comentary to the

Fi nancial Laws, 1997 WL 685079 (1997). The G vil Code of the

! Mexican Commercia Code Article 75(7) deems contracts involving manufacturing to
be commercid transactions. Cod.Com. art. 75, 1996 WL 918535.
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Federal District states that, “Agency is a contract whereby an
agent obligates hinself to act on behalf of a principal and
performthose juridical activities he is directed to do.”
C.CD F. art. 2546, 1996 W. 917932.

Simlarly, Pennsylvania | aw provides that “the three basic
el ements of agency are: the manifestation by the principal that
the agent shall act for him the agent's acceptance of the
undertaki ng and the understanding of the parties that the

principal is to be in control of the undertaking.” Basile v. H&R

Bl ock, 761 A . 2d 1115, 1120 (Pa. 2000)(internal quotation nmarks
omtted). The requirenents of agency in New York, Pepsico’s
princi pal place of business, and North Carolina, where Pepsico is

i ncorporated, are substantially the sanme. Maurillo v. Park Sl ope

U-Haul , 606 N.Y.S.2d 243, 246 (N. Y. App. Dv. 1993)(“Agency is a
| egal relationship between a principal and an agent. It is a
fiduciary relationship which results fromthe nmanifestati on of
consent of one person to allow another to act on his or her
behal f and subject to his or her control, and consent by the

other so to act.”); Quter Banks Contractors v. Daniels & Daniels

Construction, 433 S.E.2d 759, 762 (N.C. C. App. 1993)(“Agency is

the relationship that arises fromthe manifestation of consent by
one person to another that the other shall act on his behalf and
subject to his control, and consent by the other so to

act.")(internal quotation marks omtted).



Under any of these definitions of agency, WIcox has all eged
no facts that would give rise to a reasonable inference that
Pepsi - Bebi das was acting on behalf of Pepsico, as opposed to
acting as an independent contractor or franchisee. Inportantly,
the parties defined their relationship as other than
principal/agent. The bottling agreenent specifically stated that,
“Not hi ng herein provided shall constitute or be deened to
constitute any relationship or agency, joint venture or
partnership between [Pepsi-Bebidas] and [Pepsico].” (Plaintiff’'s
Answer to Defendant’s Mdtion, Exhibit C p. 24). This explicitly
provided that the bottling agreenent was not neant to confer upon
either party the benefits or the responsibilities of an agency
rel ati onship.

The bottling agreenent provides that Pepsi-Bebidas is the
only conpany with the right to bottle, sell, and distribute the
Pepsi beverage in a particular territory. (Plaintiff’s Answer to
Defendant’s Motion, Exhibit A p. 1). The agreenent al so
provi des that Pepsi-Bebidas nust foll ow Pepsico standards in
handl i ng and processing the concentrate, adverting, |abeling, and
bottling. (Exhibit A p. 6-7, 10). Pepsico also has the right to
i nspect Pepsico’s facilities, including Pepsi-Bebidas’ trucks.
(Exhibit A, p.7). Further, Pepsi-Bebidas cannot transfer its
i nterest in Pepsi-Bebidas, while bound by the bottling agreenent,

wi t hout consent from Pepsico. (Exhibit A, pp. 14-17).



The bottling agreenment grants exclusive bottling privileges
i n exchange for Pepsi-Bebidas foll ow ng Pepsico s standards for
bottling Pepsi. The agreenent provides that if any of these
standards is not net, Pepsico has the right to termnate the
bottling agreenment. (Exhibit A p. 18-19). Al that WIcox has
all eged is that Pepsico and Pepsi-Bebidas entered into an
agreenent by whi ch Pepsi-Bebi das agreed to abi de by these
standards and agreed to consent to inspection if Pepsico w shed
to investigate whether the standards were net. However, there are
no facts alleged that would give rise to a reasonable inference
t hat Pepsico was in continuous control over the activities of
Pepsi - Bebi das or that Pepsi-Bebi das was acting on behal f of
Pepsi co.

Courts have universally held that such agreenents, standing
al one, do not constitute an agency relationship. See, e.q.,

Murphy v. Holiday Inns, Inc., 219 S.E. 2d 874, 876-78 (Va.

1975) (finding no agency agreenent when the contract required a
franchi see to conduct its hotel business according to the Holi day
I nns’ standards, submt to periodic inspections from Holiday

| nns, and get consent from Holiday Inns before selling any

interest in the franchise); Holiday Inns, Inc. v. Newton, 278

Se.2d 85, 86 (Ga. Ct. App. 1981)(sane); Wod v. Shell G, 495

So.2d 1034, 1039 (Ala. 1988)(finding no agency agreenent when

franchi see was required to maintain prem ses based on Shell Ql’s



specifications, consent to inspection by Shell G, and allow
Shell Gl to train its enployees). For all these reasons,

Wl cox’s claimthat Pepsi-Bebidas was the agent of Pepsico is
di sm ssed.

Finally, WIcox argues in his answer to Pepsico’s notion to
dismss, that the bottling agreenent al one neant that Pepsico and
Pepsi - Bebi das were in a joint venture under New York state common
law. Even if New York |law were to apply to this question, a New
York state court would find a joint venture agreenent only if
there was sonme agreenent that profits and | osses were to be

shared by the participants. Martin Food Distributors v.

Berkow tz, 726 N.Y.S.2d 648, 649 (N Y. App. Div. 2001); Mertz v.

Seibel Realty, 696 N.Y.S. 2d 598, 599-699 (N. Y. App. Dv.

1999) ("An i ndi spensable elenent of a joint venture is an
understanding to share in the profits of the business.”)(internal
quotation marks omtted). There is no such allegation in the
conplaint. For the reasons stated above, under New York |aw, a
joint venture theory of liability fails.

For all these reasons, Pepsico’s notion to dismss is

gr ant ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TERRY W LCOX, :
PLAI NTI FF : CIVIL NO 99-4347
V.
PEPSI CO, | NC.
And
PEPSI - BEBI DAS PURFI CADES DE

ACAPULCO, S.A.D.E.C. V.,
DEFENDANTS

O der
AND NOW this 16th day of August, upon consideration of
Pepsico’s Motion to Dismss (Docket #8), it is hereby ORDERED

that the notion is GRANTED and the conplaint as to Pepsico is

DI SM SSED.

BY THE COURT:

JAMES T. G LES C. J.
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