IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : CVIL ACTI ON
V.

FOAMEX | NTERNATI ONAL, :

INC., et al. : No. 00-2356

MEMORANDUM AND ORDER

J. M KELLY, J. AUGUST , 2001
Presently before the Court are a Motion to Strike and a
Motion to Preclude, both of which were filed by the Defendants,
Foanex International, Inc., Foanex L.P., Foanmex Carpet Cushi on,
Inc., Trace International Holdings, Inc., General Felt
| ndustries, Inc., GFl-Foanex and Marshall S. Cogan (collectively
referred to as the “Defendants”). In this case, the Plaintiff,
Charles D. Stein (“Stein”), filed suit against the Defendants,
all eging violations of several environnental statutes. Stein
served an Expert Report in support of his clains. The Defendants
subsequently filed a Motion for Partial Summary Judgnent. The
Def endants assert that, in order to survive the Mtion for
Summary Judgnent, Stein’s expert filed an Affidavit that clearly
contradicts the opinions expressed in his Expert Report. The
Def endants have therefore filed the instant Mtions. For the

foll ow ng reasons, those Mdtions are granted.



. BACKGROUND

Stein is the owner of a twenty-two acre industrial property
| ocated in Philadel phia. The Defendants or their predecessors
had | eased that property from Stein for forty years. As part of
their operations, the Defendants installed several underground
storage tanks on the property. Stein alleges that, at sone tine
in 1996 while the Defendants were occupying his property, it
becane contam nated. Stein filed his Conplaint against the
Def endants, alleging, anong other state |aw clains, violations of
several federal environnental statutes. Stein seeks conpensation
for the damages al |l egedly caused to his property, as well as his
i nvestigative, renedial and | egal fees.

Stein had originally hired Sadat Associates (“Sadat”) to
perform environnmental investigations on his property. Sadat
prepared a May 1999 Site Characterizati on Report, which concl uded
that sone vinyl chloride had been released on Stein’ s property.
By Order of this Court, Stein had to serve any expert reports in
this case no | ater than Decenber 1, 2000. Stein ultimately chose
Gary Brown (“Brown”), not Sadat, as his expert. Stein served
Brown’s Expert Report in a tinmely manner. Stein did not
suppl enent that Expert Report before Decenber 1. The Defendants
deposed Brown on February 28, 2001.

Brown’s Expert Report identified five areas of concern on

Stein's property. See Brown Expert Report at 3. Brown



summari zed the first area of concern as “soils and groundwater
i npacted by rel eases of petroleumfromthe Fuel Ol Tanks and/or
Qutside Parrafin Tanks.” 1d. Describing this area of concern,
Brown’s Expert Report nentions only parrafin oil rel eases near
the Qutside Parrafin G| Tank. [d. at 2, 4, 8.  The Expert
Report stated that “the foregoing areas of concern constitute
rel eases or threatened rel eases of hazardous substances or
petroleum” [d. at 13. Brown's Expert Report al so concl uded
that the alleged “parrafin oil free product release at this site
constitutes a substantial endangernent to human heal th and/or the
environnent . . . .” 1d. Wen read in conjunction, these
different sections of Brown’ s Expert Report clearly opine that
parrafin oil on the property constitutes a rel ease or threatened
rel ease that was a substantial endangernent to human health or
t he envi ronnent.

| nportantly, nowhere does the Expert Report nention vinyl
chloride as an area of concern. Although Sadat’s Site
Characterization Report nentioned the presence of vinyl chloride,
and Brown’s Expert Report nentioned the Site Characterization
Report as a reference, the Expert Report neither adopted those
particul ar findings nor vouched for their reliability. |ndeed,
the Expert Report does not expressly refer to that particul ar
conclusion at all. Rather, the Expert Report sinply nentions

t hat Sadat had perforned work for Stein.



The Defendants filed a Motion for Partial Summary Judgnent
on March 14, 2001. Briefly stated, the Defendants argued that
Stein’s federal statutory clainms nust fail because he had not
presented evidence of a threshold anount of proscribed
contam nation. Specifically, the Defendants argued that, in
order to recover, Stein would have to prove that there was an
i mm nent and substantial environnental endangernent, and that the
costs of Stein’s environnental investigation work were necessary
to address the rel ease or threatened rel ease of hazardous
subst ances. See Conprehensive Environnental Response,
Conpensation, and Liability Act (CERCLA), 42 U S.C. 8§
9607(a)(4)(B) (1994); Resource Conservation and Recovery Act
(RCRA), 42 U.S.C. § 6972(a)(1)(B) (1994).

The Court granted several extensions of tinme in this case.
Finally, on March 22, 2001, pursuant to a stipulation of the
parties, the Court ordered that the case would be placed in the
trial pool on May 6, 2001.

Stein then filed a Brief in Qpposition to the Defendants’
Motion for Partial Sunmary Judgnent on April 6, 2001. Attached
to that Brief was an Affidavit of Brown. This Affidavit asserted
that: (1) there has been a rel ease or threatened rel ease of vinyl

chloride on Stein’s property; (2) the rel ease constituted “an
actual and significant threat to human health and the

environnment”; (3) the Defendants caused the rel ease; and (4)



certain nonitoring and investigative activities on Stein’s
property, perfornmed by Sadat and | ater by Brown, were necessary
to address the rel ease and threatened rel ease of hazardous
substances. See Brown Aff. Y 7-9, 13, 24-25.

The Defendants believe that Brown’ s Affidavit contradicts
his Expert Report and deposition testinony, and was filed for the
sol e purpose of allowing Stein to survive the Defendants’ Motion
for Partial Sunmary Judgnment. They therefore ask the Court to
strike the Affidavit and preclude Brown fromtestifying about

opi nions not originally expressed in his first Expert Report.

1. STANDARDS OF REVI EW

A. The Defendants’ Mbtion to Preclude

Federal Rule of G vil Procedure 26 requires that parties
disclose the identity of any expert w tness who may be used at
trial. Fed. R CGv. P. 26(a)(2)(A). That disclosure nust also
be acconpanied by a “witten report prepared and signed by the
wtness.” 1d. (a)(2)(B). The expert report “shall contain a
conplete statenent of all opinions to be expressed and the basis

and reasons therefor,” as well as “the data or other information
considered by the witness in formng the opinions . . . .” 1d.
Assunming the court establishes a schedule for such discl osures,

parties rmust disclose their expert reports “at the tines and in

t he sequences directed by the court.” [d. (a)(2)(0O.



Rul e 26 al so inposes a duty to suppl enent expert reports.
Id. (“The parties shall supplenent these disclosures when
requi red under subdivision (e)(1).”). Specifically, Rule
26(e) (1) provides that:

[a] party is under a duty to supplenent at
appropriate intervals its disclosures under
subdivision (a) if the party learns that in sone
mat eri al respect the information disclosed is
inconplete . . . . Wth respect to testinony of
an expert fromwhoma report is required . . . the
duty extends both to information contained in the
report and to information provided through a
deposition of the expert .
ld. (e)(1). Any additions or changes to the information
contained in an expert report “shall be disclosed by the tine the
parties disclosures under Rule 26(a)(3) are due.” |d.
Di scl osures pursuant to Rule 26(a)(3) shall be nmade, unless
otherwi se directed by the court, at least thirty days before
trial. 1d. (a)(3).

Failure to properly disclose or supplenent information in
accordance with Rule 26 can result in sanctions pursuant to
Federal Rule of G vil Procedure 37(c)(1l). See Fed. R Cyv. P
37(c)(1). Rule 37 provides that “[a] party that w thout

substantial justification fails to disclose information required

by Rule 26(a) or 26(e)(1) . . . is not, unless such failure is
harm ess, permtted to use as evidence at a trial . . . any

wi tness or information not so disclosed.” 1d. Rule 37 provides
for other sanctions as well, and the determ nation of which



sanction to inpose is within the sound discretion of the trial

court. Newran v. GHS Osteopathic, Inc., 60 F.3d 153, 156 (3d

Cr. 1995).
Di scretion notw thstanding, “[t]he exclusion of critical

evidence is an extrene sanction.” Myers v. Pennypack Wods Hone

Omnership Ass’'n, 559 F.2d 894, 905 (3d G r. 1977). Indeed, the

United States Court of Appeals for the Third Crcuit requires
more than a literal violation of Rule 26; before a court preludes
a party frompresenting certain evidence at trial, it nust first
find that the party: (1) reveal ed previously undi scl osed evi dence
when trial was either immnent or in progress; or (2) acted in
bad faith, which is nore than a nere |ack of diligence. See,

e.g., Inre Paoli RR Yard PCB Litig., 35 F.3d 717, 791-93 (3d

Cr. 1994); Inre TM Litig. Cases Consol. 11, 922 F. Supp. 997,

1004 (M D. Pa. 1996). Wen making those determ nations, courts
shoul d consider: (1) the prejudice or surprise in fact of the
party agai nst whom the excl uded evi dence woul d have been of fered;
(2) the ability of that party to cure the prejudice; (3) the
extent to which waiver of the Rule 37 sanctions would disrupt the
orderly and efficient trial of the case or of other cases in the
court; and (4) bad faith or willful ness of the party failing to

nmake a required disclosure. |d.; Inre Paoli, 35 F.3d at 791,

Pennypack, 559 F.2d at 905.



B. The Defendants’ Mtion to Strike

Federal Rule of G vil Procedure 56 permts parties bringing
a notion for summary judgnent to acconpany that notion with
supporting affidavits. Fed. R Cv. P. 56(a). A party defending
a notion for summary judgnent may al so enpl oy supporting
affidavits. 1d. (b). Supporting affidavits are subject to
several requirenents.

First, supporting affidavits nust be “nmade on personal
know edge, shall set forth such facts as would be adm ssible in
evi dence, and shall show affirmatively that the affiant is
conpetent to testify to the matters stated therein.” 1d. (e).
Second, supporting affidavits nust be brought in good faith; if a
litigant offers a supporting affidavit in bad faith or solely for
t he purpose of delay, “the court shall forthwith order the party
enpl oying themto pay to the other party the anount of the
reasonabl e expenses which the filing of the affidavits caused the
other party to incur, including reasonable attorney’'s fees, and
any offending party or attorney may be adjudged guilty of
contenpt.” 1d. (g).

Finally, supporting affidavits may not clearly contradict
prior sworn testinony. To allow parties to file supporting
affidavits that contradicted prior testinony would be to all ow
themto subvert the purpose of notions for summary judgmnent.

Courts may therefore disregard such affidavits. For a court to



di sregard and strike an affidavit, however, the contradiction
must be clear; an affidavit that explains rather than contradicts

prior testinony should not be disregarded. Conpare Hacknman V.

Val ley Fair, 932 F.2d 239, 241 (3d Gir. 1991) (affidavit

conflicted with prior testinony), and Martin v. Merrell Dow

Pharm . Inc., 851 F.2d 703, 705 (3d Cir. 1988) (same), and Hyde

Athletic Indus. Inc. v. Continental Cas. Co., 969 F. Supp. 289,

298 (E.D. Pa. 1997) (sane), with G ancristoforo v. Mssion Gas &

Ol Prods., Inc., 776 F. Supp. 1037, 1043 (E.D. Pa. 1991)

(affidavit clarified prior testinony). Generally, courts wll
only disregard an affidavit if the contradiction relates to

questions actually posed to the witness. See Farrell v. Planters

Li fesavers Co., 206 F.3d 271, 284 (3d G r. 2000); Videon

Chevrolet, Inc. v. CGeneral Mdtors Corp., 992 F.2d 482, 488 (3d

Cr. 1993). Nevertheless, courts nmay disregard an affidavit even
if the witness was not explicitly exam ned on an issue, if
allowing the affidavit to stand woul d change the “flavor and
theory” of the case by introduci ng new causes of action or
entirely new theories of recovery not previously disclosed. See

Pellegrino v. McMIllen Lunber Prods. Corp., 16 F. Supp. 2d 574,

583 (WD. Pa. 1996) (concluding that counsel could not reasonably
be hel d accountable for failing to uncover information through
di scovery because it greatly differed fromnature of case as

stated in conplaint). Finally, even if an affidavit does



conflict wwth prior testinony, courts should not strike it if it
satisfactorily explains the contradiction in ternms of a m stake

made while previously testifying. See Martin, 851 F.2d at 705.

1. DILSCUSSI ON

A. The Def endants’ Mbtion to Preclude

1. VWhether Stein Violated Rule 26

The Court nust first determ ne whether Stein violated Rule
26, a condition precedent to the inposition of sanctions under
Rul e 37 that the Defendants assune and Stein apparently conceded
wWthout inquiry. It is clear that Stein tinely disclosed the
identity of Brown as his expert witness, and that Brown’ s Expert
Report was tinely served before the date set by the Court.
Accordingly, Brown may testify at trial and nmay express al

opi nions clearly expressed in his Expert Report.!?

! The Court notes that the Expert Report does violate Rule
26 in that its disclosures were inconplete when made and were
not, and have yet to be, formally suppl enented by Stein.
Specifically, expert reports should contain “a |listing of any
other cases in which the witness has testified as an expert at
trial or by deposition within the preceding four years.” Fed. R
Cv. P. 26(a)(2)(B). At the hearing on these Mtions, it becane
clear that Brown has withheld the nane of at |east one such case

because it was purportedly “confidential.” Tr. of H'g at 41.
Even if Brown has not testified in that matter, but instead
sinply prepared an expert report, Stein has still violated Rule

26(e)(2) by failing to supplenment Brown’s answers to
interrogatories on the issue of his involvenment in sinlar
environmental cases. As the Court has already renmedied this
failure by ordering additional discovery and directing Stein to
pay the Defendants’ costs associated with a related Mdtion to
Conpel, the Court will not discuss this violation further.

10



Whet her Brown may testify concerning opinions expressed for
the first time in his Affidavit, however, is another matter. The
Affidavit was filed after the date set for the serving of expert
reports. The Affidavit therefore does not qualify as an original
expert report that could have been served in accordance with the
Court’s Scheduling Order. Nor could Stein have filed the
Affidavit later than that tinme under Rule 26(a)(2)(c), which
allows later filing for reports that are offered “solely to
contradi ct or rebut evidence on the sane subject nmatter
identified” by the Defendants. See Fed. R Cv. P. 26 (a)(2)(CO).
Thi s provision would have allowed Stein to present new theories
or opinions at a later date. Stein has not argued that he
offered Brown’s Affidavit as a rebuttal opinion. Indeed, that
argunent is unavailable to Stein, as it would be internally
i nconsistent with his only argunent thus far, nanely that the
Affidavit does not offer new opinions, but rather clarifies
opi ni ons already contained in the Expert Report.

Because the Affidavit cannot be considered an ori gi nal
expert report, the question therefore becones whether it is an
ef fective supplenent to Brown’s Expert Report. Despite Rule 26's
requi renent that expert reports provide a “conplete statenent of
all opinions to be expressed,” the Rule also allows parties to
suppl emrent the opinions expressed in their experts’ reports, so

| ong as such changes are nmade in accordance with the Rule. See

11



Fed. R Cv. P. 26(e)(1).2 The Court finds that Brown's
Affidavit was not filed in accordance with Rule 26.

First, supplenentation of expert reports “shall be disclosed
by the tinme the parties disclosures under Rule 26(a)(3) are due.”
Id. D sclosures pursuant to Rule 26(a)(3) shall be made, unl ess
otherwi se directed by the court, at least thirty days before
trial. I1d. (a)(3). Gven that Stein’s Pretrial Menorandum was
to be filed with the Court on February 12, 2001, Brown’s
Affidavit, which Stein filed on April 6, was not tinely filed as
a supplenent to his Expert Report. Moreover, even if the

Affidavit had been tinely served,® Stein would be unable to

2 Interestingly, Rule 26 requires that expert reports
contain “a conplete statenent of all opinions to be expressed’
and “the data or other information considered by the witness in
formng the opinions,” while it only provides for the
suppl enentati on of “information” contained in an expert report.
Fed. R Cv. P. 26(a)(2)(B), (e)(1). Wen read in conjunction
t hese provisions mght |ead one to believe that the Rule all ows
only for the supplenentation of information on which opinions are
based, but not the opinions thenselves. The Advisory Commttee
Not es state, however, that the Rule’'s duty to suppl enent
“requires disclosure of any materi al changes nade in the opinions
of an expert fromwhoma report is required . . . .” Fed. R
Cv. P. 26 advisory commttee’'s note (1993); see also Fed. R
Cv. P. 26(a)(2)(c) (providing for supplenentation of all Rule
26(a)(2) “disclosures,” not just “information” as stated in Rule
26(e)(1)).

® Were it not for the fact that the Court set a date for
pretrial disclosures, Stein would have been permtted to
suppl enent Brown’ s Expert Report until thirty days before the
instant case was to be called to trial. 1d. (a)(3). By Oder of
March 22, the case’s trial pool date was postponed until My 6,
2001. Brown’s Affidavit, filed on April 6, would therefore have
been filed, albeit fortuitously, as on the |ast perm ssible day.

12



afford hinmself of Rule 26(e)(1), as he has argued throughout
t hese proceedings that the Affidavit does not contradict Brown’s
Expert Report in any material respect. See id. (e)(1l) (allow ng
suppl enmentation of information in expert reports that is
“Inconplete or incorrect”).

Second, Brown’s Affidavit violates Rule 26 because Brown
pl ayed no apparent role in preparing it. Rule 26 requires that
expert reports be “prepared and signed by the wtness . ”
Id. (a)(2)(B). The Advisory Committee Notes to Rule 26 state
that the Rule “does not preclude counsel from providing
assi stance to experts in preparing the reports . . . .” Fed. R
Cv. P. 26 advisory commttee’s notes (1993). Nevertheless, Rule
26(a)(2)(B) “does not contenpl ate bl anket adoption of reports
prepared by counsel or others . . . .” 6 Janes Wn Mbore et al.
Moore’s Federal Practice | 26.23[4] (3d ed. 2000). 1In the
i nstant case, Stein’s counsel provided nore than assistance in
preparing Brown’s Affidavit. Indeed, at the hearing on this
matter, Brown conceded that Stein’s counsel, not he, prepared the
Affidavit. Tr. of H’'g at 76. Brown never clained to have
pl ayed any substantial role in its preparation, other than
signing it. Although Brown inplicitly referred to the existence
of a second draft of the Affidavit, he gave no testinony
regardi ng the extent of his involvenent in the preparation of

that draft. Mreover, the Affidavit was only filed in response

13



to the Defendants’ Mdtion for Partial Summary Judgnent, and woul d
not have been filed otherwise. While the | anguage of the
Affidavit explicitly mrrors the | anguage of the federal statutes
inplicated in this case, Brown repeatedly testified that he was
unfamliar with the applicable | egal standards under those

statutes. See, e.qg., id. at 45. Finally, Stein, although

af forded anpl e opportunity to do so, offered no evidence that
Brown prepared the Affidavit in any neaningful way. Accordingly,

the Court finds that Brown’s Affidavit violates Rule 26.

2. The Appropriate Renedy Under Rule 37

The Court has discretion in selecting the appropriate
sanction for violations of Rule 26. In order to preclude a party
from presenting evidence, however, the Third Grcuit requires
that the offending party nust have: (1) reveal ed previously
undi scl osed evi dence when trial was either immnent or in
progress; or (2) acted in bad faith, which is nore than a nere

| ack of diligence. See, e.qg., Inre Paoli, 35 F.3d at 793; In re

IM Litig., 922 F. Supp. at 1004. The Court finds that

preclusion of this evidence is appropriate because the Affidavit
was filed in bad faith and the Defendants have been prejudi ced by

its late filing.*

4 Although the Affidavit was filed after this case was
placed in the trial pool, the Court had yet to rule on two still-
pendi ng Cross-Mtions for Partial Summary Judgnment. Accordingly,

14



In essence, Stein would have the Court allow himto file
prelimnary expert reports and then freely supplenent themwth
i nformati on and opi nions that shoul d have been disclosed in the
initial report. That result would effectively circunvent the
requi renent for the disclosure of a tinmely and conpl ete expert

report. See, e.qg., Keener v. United States, 181 F.R D. 639, 642

(D. Mont. 1998). The concept of prelimnary expert reports is

contrary to the policies underlying Rule 26. See In re T™™

Litig., 922 F. Supp. 1005 n.9; Smth v. State FarmFire & Cas.

Co., 164 F.R D. 49, 53-54 (S.D. W Va. 1995). Allow ng
prelimnary expert reports as a matter of course would afford
litigants an opportunity to “nold their expert reports to neet

[their opponent’s] legal challenges.” Inre T™M Litig., 997 F

Supp. 1005 n.10. Such was the case here. Brown’s Affidavit was
only filed in response to the Defendants’ Mtion for Parti al
Summary Judgnent, and was carefully tailored, by Stein’s counsel,
to dovetail with the statutory requirenents the Defendants
clainmed Stein had failed to prove.

Al t hough gi ven the chance to do so, Stein offered no
persuasive justification for the filing of Brown's Affidavit.
Moreover, as is discussed at fuller |length bel ow, the opinions
expressed in the Affidavit contradict those expressed in Brown’s

Expert Report. Finally, instead of supplenenting Brown’ s expert

Stein did not file the Affidavit when trial was i mm nent.

15



opinions formally through an anmended or suppl enented expert
report, Stein filed the Affidavit as an attachnment to Stein's
opposition to the Defendants’ Mdtion for Partial Summary
Judgnent. Those facts, coupled with Stein’s other Rule 26
violations and his inability to neet Court-inposed deadli nes,
denonstrate bad faith.® Sinply stated, the work of Brown and
Stein’s counsel exceeds a nere |ack of diligence. 1d.

The Court finds that precluding this evidence is the nost

appropriate renedy for Stein’s bad faith. Inportantly, this
ruling will not prevent all of Stein’s clains from being heard by
ajury; Stein may still rely on the opinions expressed by Brown

in his Expert Report and, because the Defendants have only filed
a Motion for Partial Summary Judgnent, several of his clains wll
remain intact even assumng this ruling affects Stein’s statutory
clainms. Accordingly, the Court will preclude Stein fromrelying
on Brown’s newy disclosed opinions at trial or in support of any

motions filed with this Court.

> As noted above, Brown's Expert Report, and the attenpted
suppl emrent thereto, neglected to disclose certain information
because it was purportedly confidential. Tr. of H'g at 41.
Moreover, Stein filed his Pretrial Menmorandumon March 8, 2001,
despite the Court’s unanbi guous Order that it be filed no |ater
t han February 12.

16



B. The Defendants’ Mtion to Strike

Al though the issue of the Defendants’ Mtion to Strike has
| argely been rendered noot by the Court’s decision that Stein
filed his Affidavit in bad faith,® the Court further finds that
the Affidavit should be stricken fromthe record because it
contradicts Brown’ s Expert Report, adding so many new opi ni ons
that it changes the flavor of the case fromthe one presented
solely by Brown’s Expert Report and depositions.

In his Expert Report, Brown offered, anong ot her opinions,
an expert opinion that parrafin oil on Stein’s property
constituted a release or threatened rel ease that substantially
endangered human health or the environnent. Nowhere does Brown’s
Expert Report nention the existence of a release or threatened
rel ease of vinyl chloride as an area of concern. The Defendants,
based on Brown’s Expert Report and deposition testinony,’ could
not have been on notice that Stein planned to base their

liability on the existence, or threatened existence, of vinyl

6 See Fed. R Cv. P. 56(g) (making filing of affidavit in
bad faith sanctionable act that justifies holding party or
attorney in contenpt). The Court notes that the Defendants have
not asked the Court to inpose these particular sanctions.

" For exanple, at his deposition, Brown stated that Stein's
environmental investigations had not conplied with CERCLA
requi renents because “[t]he National Contingency Plan in
sonmet hing that deals with rel eases. Wen you investigate things
and there isn't anything there by definition there isn’'t a
rel ease or threatened release . . . . [T]lhis is not a federal
context like that.” Brown Dep. at 239.

17



chloride. By contrast, Brown’s Affidavit, which was filed after
the Defendants filed their Mtion for Partial Summary Judgnent,
of fers many opi ni ons concerning the presence of vinyl chloride
and its associated health risks. Specifically, Brown’ s Affidavit
opines that: (1) there has been a rel ease or threatened rel ease
of vinyl chloride on Stein’s property; (2) the rel ease
constituted “an actual and significant threat to human health and
the environnent”; (3) the Defendants caused the rel ease; and (4)
certain nonitoring and investigative activities on Stein’s
property were necessary to address the rel ease and threatened

rel ease of hazardous substances including, ostensibly, vinyl
chloride. See Brown Aff. Y 7-9, 13, 24-25. None of these
opi ni ons appeared explicitly in Brown’s Expert Report.?

O course, Brown’s Expert Report does refer to Sadat’s Site
Characterization Report, which nentions the existence of vinyl
chloride on Stein’s property. But Brown’s Expert Report did not
refer to that particular finding by Sadat, nuch | ess adopt it or
vouch for its credibility. Indeed, Sadat’s Site Characterization
Report is twenty-eight pages long; sinply referring to the
docunent in its entirety could not have put the Defendants on

notice that Brown intended to express that particular opinion at

8 \While Brown's Expert Report stated that the nature and
cost of the work on Stein's property were reasonabl e, Brown
Expert Report at 13, it did not opine that such work was
necessary in response to a release or threatened rel ease of vinyl
chl ori de.

18



trial. The filing of Brown’s Affidavit altered the nature of

t hese proceedings in a way that the Defendants, based on Brown’s
Expert Report and deposition, could not have anticipated. Wile
the Affidavit nmay not conflict wwth Sadat’s Site Characterization
Report, it certainly conflicts with Brown’s Expert Report. Brown
never adopted Sadat’s findings, and the nere nentioni ng of
Sadat’s Site Characterization Report as a reference docunent does
not allow Brown, at this late juncture, to materially alter his

i ntended expert testinony at trial.

Brown’s Affidavit contradicts his Expert Report and
deposition, and does not explain the contradiction in terns of a
m stake in Brown’ s reducing his Expert Report to witing.
Allowing Stein to file this contradictory Affidavit would all ow
hi mto underm ne the purpose of notions for summary judgnent.

The Court will therefore strike the Affidavit fromthe record in

this case. See Hackman, 932 F.2d at 241; Pellegrino, 16 F. Supp.

2d at 583.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES D. STEIN : ClVIL ACTI ON
V.

FQAMEX | NTERNATI ONAL, :

INC., et al. : No. 00-2356

ORDER
AND NOW this day of August, 2001, in consideration of
the Motion In Limne To Preclude Expert Opinions Not Expressed in

t he Novenber 30, 2000 Expert Report of Gary Brown, filed by the

Def endants, Foamex International, Inc., Foamex L.P., Foanmex

Carpet Cushion, Inc., Trace International Holdings, Inc., General

Felt Industries, Inc., GFl-Foanex and Marshall S. Cogan

(collectively referred to as the “Defendants”) (Doc. No. 29), the

Response of the Plaintiff, Charles D. Stein (“Stein”), and the

Reply thereto, and in consideration of the Defendants’ Mtion to

Strike the April 4, 2001 Affidavit of Gary Brown (Doc. No. 27),

the Response of Stein and the Reply of the Defendants, as well as

argunents and evi dence presented at a Hearing held before this

Court on July 18, 2001, it is ORDERED that:

1. The Defendants’ Motion to Preclude is GRANTED. Stein is
precl uded from presenting expert testinony regarding natters
or opinions not specifically and expressly contained in
Brown’ s Expert Report, and fromrelying on such natters or
opi nions in support or defense of any notion before this

Court.



The Defendants’ Motion to Strike is GRANTED. The Affidavit
of Gary Brown, filed as an attachment to Stein’'s Brief in
Qpposition to the Defendants’ Mdtion for Partial Summary
Judgnent, shall be stricken fromthe record of this case.
Stein and the Defendants may, no later than fifteen (15)
days after the date of this Order, submt a nmenorandumto
the Court explaining the party’ s position on the effects of
this Order on the Cross-Mtions for Partial Summary Judgnent

still pending before this Court.

BY THE COURT:

JAMES M@ RR KELLY, J.



