IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWMARD R SMTH, et al ., : ClVIL ACTI ON
: NO 01-0470
Pl ai ntiffs,
V.

NATI ONAL FLOOD | NSURANCE
PROGRAM OF THE FEDERAL
EVMERGENCY MANAGEMENT AGENCY
et al.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENQO, J. AUGUST 10, 2001

On January 29, 2001, plaintiffs Edward R Smth and
Debra L. Smth, husband and wi fe, sued the Federal Energency
Managenent Agency (“FEMA") and its Director Joe M All baught
under their Standard Fl ood I nsurance Policy and the Nati onal
Fl ood I nsurance Act, 42 U S.C. § 4001 et seq., claimng that
defendants failed to provide coverage and i ndemnification in the
amount of $150, 000 for danage sustained to their hone in a flood
that occurred on Septenber 16, 1999. Plaintiffs also seek a
decl aratory judgnent agai nst the defendants, stating they are
have suffered damages of $150, 000.

On June 25, 2001, defendants filed a notion to dismss
plaintiffs’ conplaint, arguing that the court |acks jurisdiction

to hear plaintiffs’ clainms because the plaintiffs failed to file

! The plaintiffs nanmed John Magaw, the acting director of
FEMA at the tine they filed their conplaint as a defendant.
Gover nment counsel has substituted John Magaw with Joe M
Al | baugh, the current Director of FEMA



their lawsuit within the one year statute of limtations and (2)
plaintiffs failed to provide the necessary docunentation to
support their claimof danages. Defendants also argue that, to
the degree that plaintiffs seek to recover costs, interest, and
attorneys’ fees, that claimshould be dismssed as the Nati onal
Fl ood I nsurance Act does not provide conpensation for such itens.
Plaintiffs respond that they filed their conplaint within the
one-year statutory deadline and that they provided FEMVA
sufficient docunentation under their policy and the Nati onal

Fl ood I nsurance Act. Therefore, they argue that the court has
jurisdiction to hear their clains. However, plaintiffs failed to
address defendants argunent that plaintiffs are not entitled to
costs, interest, and attorneys’ fees.

The court will grant in part and deny in part
defendants’ notion to dismss as follows. One, because
plaintiffs filed their conplaint wwthin the one-year statutory
deadline as established in 42 U S.C 8§ 4072, the conplaint was
tinmely filed under the appropriate statute of limtations. Two,
because plaintiffs filed a proof of |oss statenent together with
sufficient docunentation, the court can exercise jurisdiction
over plaintiffs’ clains. Three, because plaintiffs failed to
address defendants’ notion to dismss with respect to defendants’
argunment that costs, interest, and attorneys’ fees are not
recoverabl e under the National Flood Insurance Act, the court

will grant this aspect of the defendants’ notion to dism ss as
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unopposed. Fourth, because a notion for summary judgnent is
premature as the parties have had no opportunity to take

di scovery, the court wll deny w thout prejudice defendants’
nmotion, in the alternative, for summary judgnent.

Def endants’ have brought their notion to dismss
pursuant to Rule 12(b)(1) and 12(b)(6) of the Federal Rules of
Cvil Procedure (“Rule 12(b)(1)” and “Rule 12(b)(6)”) w thout
expl ai ni ng how each of these rules applies to this case.
However, at the conclusion of their notion, defendants assert
that “this Court . . . [should] dismss plaintiffs’ [c]onplaint
inits entirety for lack of subject matter jurisdiction under
Rul es 12(b) (1) and 12(b)(6) . . . , because plaintiffs failed to

follow the jurisdictional prerequisites for filing suit.” Df.’s

Motion at 16 (enphasis added). G ven that defendants are
challenging this court’s jurisdiction to hear plaintiffs’
conplaint and are relying on factual allegations outside
plaintiffs’ conplaint, the court will treat defendants’ notion as
a factual challenge to this court’s subject matter jurisdiction

pursuant to Rule 12(b)(1). See Gould Electronics, Inc. v. United

States, 220 F.3d 169, 176 (3d G r. 2000) (citing Mrtensen v.

First Fed. Sav. and Loan Ass’'n, 549 F.2d 884, 891 (3d Cr. 1977))

(“A Rule 12(b)(1) notion may be treated as either a facial or
factual challenge to the court’s subject matter jurisdiction.” ).
“I'n reviewing a factual attack, the court may consider evidence

outside the pleadings.” |1d. (citing Gotha v. United States, 115
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F.3d 176, 178-79 (3d Cir. 1997).2

Wth respect to the one-year statute of |limtations,
def endants argue that, under Section 4072 of the National Flood
| nsurance Act, 42 U.S.C. 8§ 4072 (“Section 4072"), a clalimant nust
bring suit in federal court “within one year after the date of
mai | ing of notice of disallowance or partial disallowance by the
Director.” The parties agree that defendants mailed the notice
denying their claimon January 29, 2000 and plaintiffs did not
file their lawsuit until January 29, 2001. Defendants argue
that, given that plaintiffs failed to file their claimby 11:59
p.m on January 28, 2001, the plaintiffs failed to file “wthin

one year,” and, therefore, their claimis tine-barred.
Defendants further state that plaintiffs have raised no facts
that the statute of limtations was tolled or that FEMA wai ved
the one-year statute of limtations.

In response, plaintiffs argue that the word “within” in
Section 4072 is anbi guous, and, therefore, should be construed

agai nst FEMA, the insurer in this case. Furthernore, plaintiffs

argue that, even if January 28, 2001 was the last day to file

2 Conversely, a notion to disnmiss for failure to state a
cl ai mchal l enges the sufficiency of the allegations contained in
the conplaint. The court nust accept as true each allegation in
the conplaint and give the plaintiff the benefit of all favorable
i nferences that can be drawn fromthose allegations. Schrob v.
Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991). The court may
di smss the conplaint only where it is clear that the plaintiff
can not establish any set of facts that would entitle it to
relief. Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cir. 1988).




their conplaint, that day was a Sunday and, therefore, pursuant
to Rule 6(a) of the Federal Rules of G vil Procedure (“Rule
6(a)”),% the permissible filing date should be Mnday, January
29, 2001.

No court has interpreted the neaning of “wthin” in
Section 4072 or has determ ned whether Rule 6(a) is applicable to

Section 4072's statute of limtations. However, the Third

Crcuit in Frey v. Wodward, 748 F.2d 173 (3d Cr. 1984) found
that the nmethod of conputation provided in Rule 6(a) for

determ ning the end of the statutory |imtations period was
applicable to the Federal Tort Clains Act, 28 U S.C. 8§ 2401(b)
(“FTCA"). The FTCA directs that a claimnust be brought “within
two years after such claimaccrues” or the claimis barred. The
Frey court dism ssed as “frivolous” the governnment’s argunent
that application of Rule 6(a) expanded the jurisdiction of the

federal courts in violation of the governnent’s sovereign

3 Rule 6(a) reads in pertinent part:

In conputing any period of tinme prescribed or allowed
by these rules, by the local rules of any district
court, by order of court, or by any applicable statute,
the day of the act, event, or default from which the
desi gnated period of tine begins to run shall not be

i ncluded. The |ast day of the period so conputed shal
be included, unless it is a Saturday, a Sunday, or a

| egal holiday, or, when the act to be done is the
filing of a paper in court, a day on which weat her or
ot her conditions have made the office of the clerk of
the district court inaccessible, in which even the
period runs until the end of the next day which is not
one of the aforenentioned days.

Fed. R Cv. P. 6(a).



imunity as well as Rule 82 of the Federal Rules of G vil
Procedure.* Consequently, the Frey court found that Rule 6(a)
whi ch “exclud[es] at the front end the day of the critical event,
and exclud[es] at the back end Saturdays, Sundays, and | egal

hol i days,” Frey, 748 F.2d at 175, should be applied in
determning the end of a statutory limtations period.

The court finds that, for the same reasons enunerated
by the Frey court, Rule 6(a) applies in conputing when the
statute of limtations expires under Section 4072. G ven that
the parties agree that the plaintiffs were nailed the notice of
deni al on January 29, 2000, the date the statute of |limtations
began to run in this case, plaintiffs had until January 29, 2001
to file their conplaint. See Rule 6(a) (excluding “the day of

the act, event, or default fromwhich the designated period of

time begins to run”); Trueman v. Lekberg, No. CIV.A 97-1018,

1998 W. 181816, *5 n.13 (E.D.Pa. April 16, 1998) (noting that
FTCA statutory limtation period ends on the two-year anniversary
of the day the claimbegan to accrue). Because plaintiffs filed
their conplaint on January 29, 2001, the court concludes that
plaintiffs filed their conplaint wwthin the mandated statutory

period of time. Therefore, the defendants’ notion to dism ss on

“ Rule 82 provides in relevant part that “[t]hese rules [of
procedure] shall not be construed to extend or limt the
jurisdiction of the United States district courts or the venue of
actions therein.” Fed. R Cv. P. 82.



the grounds of untineliness will be denied.

Def endants al so argue that plaintiffs’ conplaint should
be di sm ssed because they did not provide proper docunentation
when meking their claimfor insurance benefits to FEMA
Def endants assert that plaintiffs’ Standard Fl ood | nsurance
Policy requires that the insured provide docunentation supporting
the | osses they are claimng. Defendants base this argunent on
the policy’s I anguage which states “[s]hould a flood | oss occur
to your insured property, you nust . . . [d]ocunent the |oss wth
all bills, receipts, and rel ated docunents for the anount being
clainmed.” Standard Fl ood |Insurance Policy, Article 9, Paragraph
J(5). Because the plaintiffs’ home suffered fl ood danage in 1996
and because FEMA paid them for such damage, defendants argue that
plaintiffs were required to docunent any repairs done after the
1996 flood. Defendants state that failure to provide such
docunentation is jurisdictional and precludes plaintiffs from
having their claimheard in federal court.

Plaintiffs seemngly admt that (1) they did not
provide bills and receipts regarding repairs nmade for prior flood
damage and that (2) their flood insurance policy includes Article
9, paragraph J(5) quoted above. However, plaintiffs argue the
policy does not nake it a condition precedent that receipts and
bills for prior |osses be subnmitted prior to receiving benefits
under the policy. Plaintiffs argue that because the policy nust

be construed in their favor the policy should not be read to make
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receipts and bills for prior |osses a condition precedent for
recei ving cover age.

The court rejects defendants’ jurisdictional argunent.
Def endants confuse the requirenent under Rule 8(a) of the Federal
Rul es of Civil Procedure that a conplaint set forth a short and
pl ain statenment of the claimso as to put defendants on notice of
the claim wth the requirenment under plaintiffs’ policy that
they “docunent the loss.” Although defendants may ultimately
prevail in showing that plaintiffs have not provided sufficient
docunentation to prove the |l osses identified in the proof of |oss
statenent submtted by plaintiffs--including, perhaps, the |ack
of bills or other docunentation that repairs were in fact nade to
the property damaged by an earlier flood--an issue not before
this court at this tine, the nmere failure to submt such bills
and receipts with the proof of | oss does not raise a
jurisdictional barrier to plaintiffs’ claimwarranting di sm ssal
of the plaintiffs’ conplaint at this point in the litigation.?®
Nor do the cases cited by the defendants stand for the
proposition that a claimshould be dismssed if the clai mant
fails to provide receipts and bills regarding prior |osses for

whi ch FEMA had conpensated those claimants. See, e.qg., Gow and

V. Aetna, 143 F.3d 951, 954 (5th Gr. 1998) (finding plaintiff

®> Nor would such a request be a sensible one. Assumng, for
exanpl e, that the recei pts were unavail able through no fault of
claimants, claimants coul d, perhaps, substitute other proofs in
pl ace of bills and receipts.
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failed to file a tinely proof of loss); Forman v. FEMA, 138 F. 3d
543, 545 (5th Cir. 1998) (finding plaintiffs’ failure to assign a
value to clainmed | osses was grounds for dism ssal); Wagner, 847,
F.2d at 520-521 (finding plaintiffs who failed to file proofs of

| oss forms and plaintiffs who filed untinely proof of |oss forns
are barred from comenci ng any action based on those clains);

Mal oney v. FEMA, Civ. A No. 96-1879, 1996 W. 626325 *4 (E.D. La

Cct. 24, 1996) (finding plaintiff’s failure to file tinmely proof

of loss formbarred his clain); Holeman v. Director, FEMA, 699

F. Supp. 98, 99 (N.D. Tex. 1988) (finding plaintiff’s failure to
provi de signed, sworn statenent with proof of |oss form barred

his claim; Cohen v. Federal Insurance Adm nistration, 654

F. Supp. 824, 827 (E.D.N. Y. 1986) (finding plaintiff’s failure to
file tinmely proof of loss formbarred his claim. |In fact, the
court has found no cases that held that failure to provide bills
and receipts for prior losses is grounds for dismssal of a
claim

Finally, defendants also argue that plaintiffs are not
entitled to recover costs, interest and attorney fees.
Def endants argue that prejudgnment and postjudgnment interest
awards as well as attorneys fees are not perm ssible for
plaintiffs seeking recovery under the National Flood |Insurance
Act. Because plaintiffs have failed to file any response to this
argurment, the court will grant this part of defendants’ notion to

di sm ss.



An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWMARD R SMTH, et al ., : ClVIL ACTI ON
: NO. 99-5552
Pl ai ntiffs,
V.

NATI ONAL FLOOD | NSURANCE
PROGRAM OF THE FEDERAL
EVMERGENCY MANAGEMENT AGENCY
et al.,

Def endant s.

ORDER

AND NOW this 10th day of August, 2001, upon
consi deration of defendants’ notion to dismiss, or in the
alternative, for sumary judgnent, plaintiffs’ response to
defendant’ s notion, and defendants’ reply to plaintiffs response,
it is hereby ORDERED that defendant’s nmotion to dism ss (doc. no.
7) is GRANTED IN PART and DENI ED IN PART. Defendants’ notion, in

the alternative, for sumary judgnent is DEN ED W THOUT PREJUDI CE.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.



