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GARY L. BORCGER

Def endant s. : NO. 01- 1723

MEMORANDUM

NEWCOMER, S. J. August , 2001
Currently before the Court are two Motions to Dismss
and plaintiff’s response thereto.

l. BACKGROUND

Plaintiff, Susan F. Wnters, has filed this suit
agai nst defendants The I nvestnent Savings Plan for Enployees of
Kni ght Ridder (“the Plan”), Phil adel phia Newspapers, |nc.
(“PNI™), Walter J. Kutrip (“Kutrip”), Mary Agnes Frangi pann
Pat el (“Frangi panni”), Dechert, Jennifer R Carke (“C arke”),
and Gary L. Borger (“Borger”) alleging that the Plan, PN and
Kutrip unlawfully paid the late Ron Patel’s (“Patel”) 401(k)
benefits to Frangi apanni, with the assistance of Dechert attorney

Clarke, in violation of plaintiff’'s rights under a Judgnent of



Di vorce and Stipulation of Settlenent between plaintiff and her
ex- husband Patel and 29 U.S.C. 8§ 1132 (“ERISA’). Plaintiff
further alleges that the defendants all commtted a fraud upon
her when they deliberately conceal ed the ERI SA viol ati ons.

Plaintiff Wnters, a resident of Long Boat Key,
Florida, married the | ate Ron Patel on Novenber 16, 1982. At al
times relevant to this suit, Patel was an editor for The

Phi | adel phia Inquirer, a newspaper owned by defendant PN, and

was a participant in PNI’s 401k pl an.

Wiile married, Patel named plaintiff as the beneficiary
of his 401(k) plan. However, in March 1997, Patel told plaintiff
that he was having an extramarital affair wth defendant
Frangi panni, and wanted to divorce plaintiff. Then, the

Phi | adel phia Daily News, a newspaper also owned by PN, published

an article about Patel’s relationship with Frangi panni. As a
result of that article, plaintiff sued PNl for invasion of
privacy in the Philadel phia Court of Common Pl eas. Defendant
Dechert represented PNl in that suit, and defendant C arke served
as | ead counsel.

Meanwhi l e, in March, 1997, Wnters and Patel began
di vorce proceedi ngs where Wnters was represented by Gary Borger,
one of the defendants in this case. Borger requested information
from PNl about obtaining a Qualified Donestic Relations O der

(“QPRO’). Wth a QORO, a portion of an enployee’s interest in a



401k may be transferred for the benefit of a fornmer spouse and is
governed by 29 U S.C. § 1002.

On January 7, 1999, the divorce action concluded with a
settlenment and the entry of a Judgnent of Divorce and Stipul ation
of Settlenent. That Judgnent required Patel to nmake the
follow ng paynents to Wnters: 1) 13,000 on or before January 30,
1999; 2) $10,000 on or before January 30, 2000; 3) $20,000 on or
bef ore January 30, 2001; and 4) $100, 000 on or before June 1
2001. Further, the second, and fourth paynents just |isted were
secured by Patel’s 401k plan, and he was required to keep a
m ni mum bal ance in his 401k plan of $100,000 until January 1,
2001 and $130,000 after that date. Additionally, the Judgment
required Patel to provide and pay for a life insurance policy
wth plaintiff named as a beneficiary. The Judgnent required the
policy to be sufficient to satisfy the paynents Patel was
obligated to pay plaintiff under the Judgnent.

In March 1999, Patel and Frangi panni married. Soon
thereafter, Patel changed the beneficiary of his 401k to
Frangi panni, allegedly in violation of the divorce terns. On
January 7, 2000, Patel died, and Frangi pani rolled the 401k
benefits into her own account, also allegedly in violation of the
di vorce terns.

Just over one year later, in May 2000, the parties to

t he invasion of privacy action settled, and executed a settl enent



and rel ease agreenent (the “agreenent”). The agreenent contains
the foll ow ng rel evant provision:

Rel eases by Susan Wnters. Susan Wnters, and her
heirs. . . do hereby rem se, rel ease, and forever

di scharge Phil adel phi a Newspapers, Inc., Stu Bykof sky,
Met r oweek Corporation, Scott Farnelant, Metro Corp.

Ben Wal |l ace, Ron Patel, and Mary Patel and each of
their respective past, present and future heirs,
executors, personal representatives, adm nistrators,
general partners, limted partners, sharehol ders,
agents, directors, officers, enployees, attorneys,

i nsurers, predecessors, successors, affiliates,

di vi sions, subsidiaries, and assigns, and all persons,
partnershi ps, corporations and other entities who m ght
be clained to be jointly and severally liable with
them . . of and fromall, and all manner of, clains
actions and causes of action, suits, debts, danages,
costs, expenses, conpensation, dues, accounts, bonds,
covenants, contracts, agreenents, judgnents, clains and
demands what soever whether arising in law or equity, in
contract or tort, including but not limted to, al
clainms set forth or which could have been set forth

arising fromor with respect to. . . Susan Wnters v.
Phi | adel phi a Newspapers, Inc., et al., [and several
newspaper colums] . . . , which she ever had, now has,

or which her heirs, executors, admnistrators,
attorneys, successors or assigns, or any of them or
any other person or entity claimng by, through or
under he, hereafter can, shall or may have, for, or by
reason of any cause, matter or thing whatsoever,

whet her known or unknown agai nst Rel eases fromthe

begi nning of the world to the date of these presents.
The Rel easing Parties agree not to sue the Rel easees at
any tinme in the future on any of the clains released in
t hi s paragraph.

Currently before the Court are two Motions to Dism ss,
one filed by defendants the Plan, Kutrip, PN, Dechert and
Cl arke, and a second filed by Frangi panni. Accordingly, the
Court now turns to defendants’ Mtions.

1. Dl SCUSSI ON




A Legal Standard

When evaluating a Motion to Dism ss pursuant to Federal
Rule of GCvil Procedure 12(b)(6), the Court nust accept each

allegation in a well pleaded conplaint as true. See Al bright v.

diver, 510 U. S. 266, 268 (1994). Additionally, a Mdtion to
Di smss should only be granted if the Court finds that no proven
set of facts would entitle the plaintiff to recovery under the

filed pleadings. See Conley v. G bson, 355 U S. 41, 45-46

(1957).

It is also firmy established that in reviewing a
Federal Rule of G vil Procedure 12(b)(6) notion, the Court nust
draw all reasonable inferences in the plaintiff's favor. See

Schrob v. Catterson, 948 F.2d 1402, 1405 (3rd Cr. 1991).

B. Rel ease of d ai ns Under the Agreenent

Under Pennsylvania |law, a release that bars unknown
clains will be enforced, even if a party clains that it was
unaware of the matter at the tinme the rel ease was executed. See,

e.qg., Bickings v. Bethlehem Lukens Plate, 82 F. Supp.2d 402, 409

(E. D. Pa. 2000).

The plaintiff first asserts that the agreenent covers
only the privacy action, and that this case does not concern that
action. However, upon a review of plaintiff’s Conplaint, the
Court di sagrees. Plaintiff’s release states expressly that it

covers “clainms set forth or which could have been set forth or



arising fromor with respect to” the privacy action. Further,
that rel ease covered clains “known or unknown.” Counts two,
four, five and six all concern allegations of defendants’
fraudul ent conduct during the settlenent of the privacy action.
However, under the terns of the agreenent, plaintiff has waived

t hese cl ai ns because al t hough unknown, plaintiff could have nade
a claimfor fraud during the privacy suit. Mreover, plaintiff’s
contention that defendants’ commtted fraudul ent acts to
facilitate a settlenent in the privacy action only denonstrates
that the fraudul ent conduct arose fromthe privacy action. Thus,
according to the agreenent, plaintiff’s claimof fraud has been
wai ved.

Plaintiff also contends that the agreenent does not
cover the Plan or Dechert. However, the agreenent sweeps
broadly, and expressly covers not only PNI's attorneys, but also
any “persons, partnerships, corporations, and other entities who
m ght be clained to be jointly and severally |iable with” PN
Thi s | anguage covers the Pl an and Dechert, as Dechert represented
PNI in the privacy action, and the Plan is at |least an entity
within the neaning of the agreenent.

Plaintiff also argues that the agreenent was procured
by fraud, and that plaintiff did not believe the agreenment woul d
cover clains associated with the 401k plan when she signed it.

I n Pennsyl vani a, the parol evidence rule bars clains of fraud in



t he i nducenent and only allows clains of fraud in the execution.

See Dayhoff, Inc. v. HJ. Heinz, Co., 86 F.3d 1287, 1300 (3d Gr.

1996). Thus, a party may not assert that it was induced to enter

a contract by fraudul ent m srepresentation. See CoramU.S.

Heal thcare Corp. v. Aetna U S. Healthcare Inc., 94 F. Supp.2d

589, 592 (E. D.Pa. 1999). Further, the agreenent states that
“this agreenent constitutes the entire Agreenent between the
Parties.” Here, plaintiff’s argunent that she was fraudulently
i nduced into signing the agreenent is barred by the parol
evidence rule, and the Court cannot consider it.

In addition, plaintiff has waived her claimof fraud.
When a release is procured by fraud, a party may either (1)
disaffirmthe release and offer to return the consideration; or
(2) affirmthe voidable contract and waive the fraud. See, e.q.

Nocito v. Lanuitti, 167 A 2d 262, 263. Failure to tender back

the consideration after discovery of the alleged fraud
constitutes an affirmance of the contract. See id. In this
case, plaintiff does not contend that she has offered to return
the consi deration supporting the agreenent.

C. Whet her the Divorce Judgnent is a QDRO

Def endants the Plan, Kutrip, PN, Dechert and d arke

al so nove to dismiss plaintiff’s ERISA's clains, counts one and



two of plaintiff’s Conplaint.* In count one, plaintiff asks the
Court to declare the January 7, 1999 Divorce Decree a Qualified
Donestic Relations Order (“QRO') within the neaning of 29 U S. C
1056. 2

29 U.S.C. 1056(d)(3)(c) provides:

A donestic relations order neets the requirenents of
t hi s subparagraph only if such order clearly specifies—

(i) the name and the | ast known mailing address
(if any) of the participant and the nane and
mai | i ng address of each alternate payee covered by
t he order,

(ii) the anpbunt or percentage of the participant's
benefits to be paid by the plan to each such

al ternate payee, or the manner in which such
anount or percentage is to be determ ned,

(1i1) the nunmber of paynments or period to which
such order applies, and

(iv) each plan to which such order applies.
The defendants argue that the Divorce Judgnent here is not

a QDRO because it: 1) does not set forth Patel’s or Plaintiff’s

'However, because the Court has already decided to
di sm ss count two, only count one is now before the Court.

2A QDRO is a donestic relations order that “creates or
recogni zes the existence of an alternate payee’s right to, or
assigns to an alternate payee the right to, receive all or a
portion of the benefits payable with respect to a partici pant
under a plan....” 29 U S.C. 8§ 1056(d)(3)(B)(i). QDRGCs are not
preenpted by ERISA in the sense that they nay authorize the
assignnment or alienation of benefit plan nonies, which cannot
general ly be acconplished under ERISA's anti-alienation
provisions. See Ablamis v. Roper, 937 F.2d 1450, 1454 (9th
Cir.1991). By contrast, donestic relations orders that are not
“qualified” are subject to the anti-alienation provision. See 29
U S.C § 1056(d)(3)(A).




address; 2) does not set forth the anount of or percentage of
Patel s benefits to be paid to plaintiff; 3) does not specify the
nunber of paynents or tinme period during which it applies.
Plaintiff does not dispute that the Divorce Judgnent fails to set
forth plaintiff’s or Patel’s address.

While the Third Grcuit has not decided whether a
donestic relations order nust set forth the above quoted
specifications, it has recognized that “Congress has required
QRO s to be quite specific in order to convey ERI SA benefits.”

Samaroo v. Samaroo, 193 F.3d 185, 187 n.2 (3d Cr. 1999).

Moreover, this Court cannot ignore the strong |anguage in 29

U S C 1056(d)(3)(c) that a donestic relations order qualifies
under the statute “only if such order clearly specifies” the
requi red specifications. |In the face of this | anguage, the Court
finds that the Divorce Judgnent cannot be a QDPRO and wll

di sm ss count one of plaintiff’s Conplaint.

C. Subj ect Matter Jurisdiction

As this Court will order the dismssal of plaintiff’s
federal clainms under ERISA, this case is no | onger proper under
28 U S.C. 8§ 1331, the basis of jurisdiction plaintiff relies upon
in his Amended Conplaint. Thus, the renaining defendants shal
be ordered to brief whether or not this Court should retain

suppl emental jurisdiction over plaintiff’'s state |aw cl ai s



before this Court resol ves defendant Frangi panni’s Mtion to

Di sm ss.

Cl arence C. Newconer, S.J.
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