IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SINRIL, et al., . O VIL ACTION
Plaintiffs, :
v, : NO. 00- 5668
THE TOANSHI P OF WARW CK, et al .,

Def endant s.

VEMORANDUM
ROBERT F. KELLY, J. AUGUST 10, 2001

Plaintiffs brought this action against the Defendants
prem sed upon the First Amendnent of the United States
Constitution, 42 U S.C sections 1981, 1983, 1985(3), and 1986,
common law torts of Interference with Prospective Contractua
Rel ati onship, Intentional Infliction of Enotional D stress, Libel
and Sl ander. See Am Conpl. Before this Court is the Borough of
Ephrata’s Motion to Dismss Plaintiffs’ Amended Conpl ai nt
Pursuant to Federal Rule of Civil Procedure 12(b)(6).' For the
reasons stated, the Mdtion is GRANTED

I . FACTUAL BACKGROUND

Since the litigation involved in this case is

extensive, the Court will give a broad overview of the action.?

1 Specifically, this Menorandum Opi nion deals with the
Motion to Dismiss filed by the Borough of Ephrata (Dkt. No. 33)
because the ot her Defendants’ Mtions to Dism ss have been
addressed in a separate Opinion.

2 The Anended Conplaint is forty-two pages, contains one
hundred and forty-five paragraphs and involves nine Counts. See



Plaintiff Ronald Z. Sinril (“Sinril”) is a black male who cl ains
that he was deni ed enpl oynment as a Townshi p of Warw ck police
of ficer because of racial discrimnation. Plaintiffs Police
Chief Alfred O dsen (“dsen”) and Patrol Sergeant Gary A
Hut chi nson (“Hutchi nson”) are white nmales who claimthat the
Def endants conspired against themto create a fal se i npression
that they were not properly performng their job duties in
retaliation for their support of Simril and their efforts to
conbat racism? The Defendants primarily include nmenbers of the
Board of Supervisors, police officers and personnel of the
Townshi p of Warwi ck. The Borough of Ephrata has been included in
this action through the Plaintiffs’ allegations that Robert
Bal | enger (“Ballenger”), a Borough detective, violated Sinril’s
civil rights when he was a nenber of the Warwi ck Township Police
Departnent’s Phase V hiring commttee.*

Plaintiffs allege that the underpinnings of the failure

to hire Sinril and the retaliation clains against O sen and

Am Compl. Also, the action involves six Plaintiffs and ei ghteen
Def endants. |d.

5 Plaintiffs also include the wives of the male Plaintiffs
who are Glnma Sinril, Marie AL A sen and Katherine A. Hutchi nson
See Am Conmpl. The wives are included in this action due to
Count XIIl Loss of Consortium |d. at 41.

4 Detective Ballenger is also a Defendant in this action.
See Am Conpl. Detective Ballenger has filed a separate Mtion
to Dismiss Plaintiffs’ Anmended Conplaint (Dkt. No. 38), which has
been addressed by the Court in a separate Menorandum Opi ni on.
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Hut chi nson consi sted of an invol ved conspiracy carried out from
Decenber 1999 until Novenber 2000. Since the Court is only
addr essi ng the Borough of Ephrata’s Mdtion to Dismss, the Court
w Il not go into extensive discussion about the alleged
conspiracy, but wll exclusively address the Plaintiffs’
particul ar clains against the Borough. Specifically, Plaintiffs
aver that “[i]n Decenber 1999, the Borough of Ephrata authorized
Bal | enger, a high-ranking detective sergeant, effectively a
bor ough policymaker, to be a nenber of the Warwi ck Township
Police Departnment’s phase V hiring commttee.” [d. f 126. At
this time, it is alleged that “Ballenger willfully and
intentionally, or in reckless disregard for Sinril’s federally
protected rights, participated in the conspiracy that directly
caused the Township of Warwick to refuse to hire Sinmril for the
avai l abl e police officer position solely because he is a bl ack
man.” | d.

The Township of Warwi ck’s Police Departnent hiring
procedure consists of the followng five distinct phases:

(1) Phase | - applicants nust conplete

initial applicant formand return it to the

police departnent within a certain tine; (2)

Phase Il - applicants nust conplete

addi ti onal docunentation to further assess

qualifications and return it to the police

department within a certain tinme; (3) Phase

1l - applicants nust attend a police

department interview and perform a physical

fitness test; (4) Phase IV - applicants nust

agree to an intensive background
i nvestigation; and (5) Phase V - applicants
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must attend a final interview.

The police departnent forns a separate hiring

commttee for each phase of the five phase

hiring process. Each nenber of each

commttee assigns a nunerical score to each

appl i cant who conpl etes each hiring phase.

At the conpletion of the five phases, each

applicant will have five separate nunerica

scores, which the final interview ng

commttee totals to arrive at each

applicant’s final cumul ative numerical score.
Am Conpl. 919 48 and 49. On Decenber 21, 1999, Ballenger was a
menber of Warw ck Township’s hiring commttee that was invol ved
in the | ast phase of the hiring process, the final interviews.
Id. 1 61. During the interviews, Plaintiffs allege that
Bal | enger conpletely participated in the interviews of the white
applicants, but during Sinril’s interview, “Ballenger
conspi cuously sat back in his chair, folded his arnms, and did not
participate in the interview” [d. 1 65. It is also alleged
that Bal |l enger scored Sinmril significantly |ower than the white
applicants. 1d. As a result of the actions of Ballenger and the
ot her Defendants, Plaintiffs claimthat a less qualified white
applicant naned Curt Ochs was hired instead of Sinril, who had
recei ved the highest score and was the nost qualified applicant.
ld. § 67.

On Novenber 7, 2000, Plaintiffs filed their original
Conplaint. On March 6, 2001, Plaintiffs filed an Anended
Conpl aint. The Borough of Ephrata filed the instant Motion to

Di smss the Anended Conpl aint on March 23, 2001.
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1. STANDARD OF REVI EW

The purpose of a notion to dismss for failure to state
aclaimis to test the legal sufficiency of the allegations

contained in the conplaint. Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Cr. 1993). Under Federal Rule of Cvil Procedure 12(b)(6),
the court nust determ ne whether the allegations contained in the
conplaint, construed in the [ight nost favorable to the
plaintiff, show a set of circunstances which, if true, would
entitle the plaintiff to the relief she requests. FeED.R QV.P

12(b)(6); G bbs v. Roman, 116 F.3d 83, 86 (3d Gr. 1997)(citing

Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996)). A conplaint wll

be dism ssed only if the plaintiff could not prove any set of
facts which would entitle himto relief. Nam, 82 F.3d at 65

(citing Conley v. G bson, 355 U. S. 41, 45-46 (1957)).

111, D SCUSSI ON

42 U. S. C. section 1983 (“Section 1983") “creates a
cause of action against ‘[e]very person who, under color of any
[state law] . . . subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,

privileges, or immunities secured by the Constitution.’”®> Hi ndes

> The Court’s analysis of nmunicipal liability and the
t heory of respondeat superior under 42 U S. C. section 1983
applies equally to Plaintiffs’ clainms agai nst the Borough of
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v. Fed. Deposit Ins. Corp., 137 F.3d 148, 158 (3d Cir.
1998) (citing 42 U.S.C. § 1983). Thus, Section 1983 supplies a
remedy for federal |law violations commtted by people acting

under state law. 1d. (citing Dist. of Colunbia v. Carter, 409

U S 418, 425 (1973)(citations omtted)). |In order to
successfully bring a clai munder Section 1983, a plaintiff is
required to show that: “(1) the conduct conplained of nust be
commtted by a person acting under color of law, and (2) the
conduct deprived plaintiff of a right or privilege guaranteed by

the Constitution or the laws of the United States.” Robb v. Gty

of Phila., 733 F.2d 286, 290 (3d G r. 1984)(citation omtted).

In Monell v. Departnent of Social Services of Cty of

Ephrata under 42 U.S.C. section 1981, Jett v. Dallas |Indep. Sch.
Dist., 491 U. S. 701, 702 (1989)(stating “[a] nunicipality may not
be held liable for its enployees’ violations of [42 U S.C] 8§
1981 under a respondeat superior theory.”), 42 U S.C. section
1985(3), DiMaggio v. O Brien, 497 F. Supp. 870, 876 (E.D. Pa.
1980) (hol ding “the Monell analysis that liability under 8§ 1983
cannot be predicated on respondeat superior applies wth equal
force to § 1985.” (citations omtted)) and 42 U S.C section
1986, Altieri v. Pennsylvania State Police, No. 98-5495, 2000 W
427272, at *17 (E.D. Pa. Apr. 19, 2000)(holding that a Gty
Pol i ce Departnent, Police Sergeant and Police O ficer, who were
sued in their official capacities, “cannot be |iable on a
respondeat superior theory under § 1985 or § 1986.” (citations
omtted)).

Plaintiffs' state law clains of Interference with
Prospective Contractual Relationship (Count X), Intentional
Infliction of Enotional Distress (Count Xl), Libel and Sl ander
(Count XlI1) and Loss of Consortium (Count Xl I11) are disni ssed
because the Borough of Ephrata is provided i nmunity against suit
by the Pennsylvania Political Subdivision Tort Cains Act, 42
Pa.C. S. A. sections 8541-8564. See Hill v. Borough of Swarthnore,
4 F. Supp.2d 395 (E.D. Pa. 1998).
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New York, 436 U.S. 658 (1978), the United States Suprene Court
determ ned that nunicipalities cannot be held directly Iiable
under Section 1983 for the unconstitutional actions of their

enpl oyees pursuant to a theory of respondeat superior. [d. at
691, 701. In Mnell, the Court held, “that a | ocal governnent
may not be sued under 8§ 1983 for an injury inflicted solely by
its enployees or agents.” 1d. at 694. “lInstead, it is when
execution of a governnent’s policy or custom whether nmade by its
| awmakers or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the
governnent as an entity is responsible under 8§ 1983." |1d. Thus,
in order to hold a nunicipality accountable for a violation of
Section 1983, the plaintiff nust show that the nunicipality
itself, through the inplenentation of a nunicipal policy or
custom caused an enployee to violate a person’s constitutional

rights. 1d. at 690-695; Colburn v. Upper Darby Township, 946

F.2d 1017, 1027 (3d G r. 1991). Therefore, a plaintiff who has
a viable Section 1983 cause of action against a nmunicipality is
required to allege that he has suffered an injury as a result of
the inplenentation of a policy or customof the nunicipality.
Id. at 694.

For purposes of municipal liability under Section 1983,
muni ci pal policy or customcan be found in various ways

i ncl udi ng:



the formal enactnent or adoption of

ordi nances, regul ations and vari ous
governnment edicts . . . however, “[a]
plaintiff may be able to prove the existence
of a wi despread practice that, although not
authorized by witten | aw or express
muni ci pal policy, is ‘so permanent and wel |l
settled as to constitute a ‘custom or usage’
with the force of law” Gty of St. Louis v.
Praprotnik, 485 U. S. 112, 127 (1988)(citation
omtted). Minicipalities also can be found
liable through attribution to them of the
conduct of certain high ranking officials who
have final policymaking authority.

Praprotnik, 485 U S. at 123 (citation
omtted). Additionally, nunicipalities can
be held liable under 8§ 1983 for their failure
to supervise or train their enployees. Cty
of Canton v. Harris, 489 U S. 378 (1989).

Hanenberqg v. Borough of Bath, No. 94-1929, 1994 W. 646112, at *4

(E.D. Pa. Nov. 16, 1994).

The Borough of Ephrata argues that Plaintiffs have
failed to plead sufficient facts in order to maintain a cause of
action under 42 U S.C. section 1983. (Br. Supp. Def. Borough of
Ephrata’s Mot. to Dismss Pls.” Am Conpl. at 4.) The Borough
argues that the Plaintiffs “cannot establish that the Borough of
Ephrata has ever deprived the Plaintiff[s] of a right secured by
the constitution or federal law” (ld. at 6.) Moreover, the
Borough argues that “[i]n light of the absence of any allegations
al l eging that Ephrata Borough was responsible for enacting or
enforcing Warwi ck Township’s hiring policies, the defense submts
that no liability can attach to the Borough of Ephrata based on

the all eged conduct of Detective Ballenger.” (ld. at 7.)



Plaintiffs argue that they have alleged “sufficient
facts in the Arended Conplaint to proceed on all clainms against
Def endant the Borough of Ephrata.” (Pls.” Mdt. to Deny Def.’s
Mt. to Dismss at 2.) In order to inpose liability on the
Bor ough of Ephrata, Plaintiffs rely on the assunptions that
Bal | enger was a policymaker for the Borough of Ephrata and that
t he Borough has a customof not hiring black male police officers
sol ely because of their race. See Pls.” Mem Law Supp. PIs.

Mot. Deny Def.’s Mot. to Dismss. Plaintiffs contend that “[t] he
Borough of Ephrata violated 42 U S.C. 8 1983 because it has a
policy, customor practice of refusing to hire black nmen as
police officers solely because of their race or color.” (Am
Conpl. ¢ 126.) Plaintiffs predicate Borough liability on the
prem se that “[s]ince 1995, the Township of Warwi ck hired six
police officers and the custom of the police departnent is to

i ncl ude hi gh ranking, policymaking officials fromthe Borough of
Ephrata Police Departnent on the Phase V hiring commttee.”
(Pl's.” Mem Law Supp. Pls.” Mdt. to Deny Def.’s Mot. to Dismss
at 4.) Based on this “custom” Plaintiffs argue that Ball enger,

“effectively a borough policymaker,” deprived Sinril of the
opportunity to be a Warwi ck Townshi p police officer because of
his race. (Am Conpl. T 126.)

Based on the facts of this case, the Court finds that

t he Borough of Ephrata cannot be held |iable because Plaintiffs’



cl ai rs agai nst the Borough are prem sed on the theory of
respondeat superior and, therefore, nust be dism ssed. Mnell,
436 U.S. 658, 691. Minicipalities can be found liable for

viol ations of Section 1983 through the conduct of certain high
ranking officials who have final policynaking authority.

Praprotnik, 485 U. S. 112, 123; Penbaur v. Cty of Cincinnati, 475

U S 469, 483 (1986). However, in such cases, “nunicipalities
may be held liable under 8 1983 only for acts for which the
municipality itself is actually responsible, ‘that is, acts which
the municipality has officially sanctioned or ordered.’"

Praprotnik, 485 U. S. at 123 (quoting Penbaur, 475 U S. at 480).

The purpose of this rule is to "distinguish acts of the
muni ci pality fromacts of enployees of the nunicipality, and
thereby nake clear that nunicipal liability is limted to action
for which the nunicipality is actually responsible." Penbaur,
475 U. S. at 479-80 (footnote omtted). The identification of

of ficials who possess final policynaking authority with regard to

a given act is an issue of state, or local, law. Praprotnik, 485

U S at 123 (citation omtted). Since the parties have failed to
brief the Court with the relevant |ocal |aw regarding final
pol i cymaki ng authority, the Court is unable to adequately rule on
whet her Bal | enger was a policynmaker with final policymaking
authority sufficient to inpose nmunicipal liability upon the

Bor ough of Ephrata. However, as evidenced bel ow, even assuni ng
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that Bal |l enger did possess the requisite final policymnmaking
authority, the Court still finds that the Borough of Ephrata
cannot be held liable for the acts of Ballenger under the facts
of this case because such liability is prem sed on the theory of
respondeat superior.

“Anmunicipality may not be held |iable under 8§ 1983

solely because it enploys a tortfeasor.” Board of County Commirs

of Bryan County v. Brown, 520 U.S. 397 (1997)(citing Monell, 436
U S 658, 692). To inpose nunicipal liability, the plaintiff is
required “to identify a municipal ‘policy’ or ‘custon that
caused the plaintiff’s injury.” 1d. at 403 (citing Mnell, 436
US at 694 (citations omtted)). A plaintiff who nerely
identifies a policymaker’s conduct that is properly attributable
to a nunicipality, does not establish a “policy” giving rise to
municipal liability. I1d. at 397. “The plaintiff nust also
denonstrate that, through its deliberate conduct, the
muni ci pality was the ‘noving force’ behind the injury alleged.”
Id. at 404. Thus, “a plaintiff nmust show that the nuni ci pal
action was taken with the requisite degree of culpability and
must denonstrate a direct causal |ink between the nunici pal
action and the deprivation of federal rights.” 1d. This show ng
is premised on the basis that “in enacting 8§ 1983, Congress did
not intend to inpose liability on a nunicipality unless

deli berate action attributable to the nunicipality itself is the

11



‘“moving force’ behind the plaintiff’s deprivation of federal
rights.” 1d. at 400 (citing Mnell, 436 U S. at 694).

In this case, it is inportant to note that the Township
of Warwi ck and the Borough of Ephrata are separate and di stinct
muni ci pal entities. As separate and distinct entities, Warw ck
Townshi p and Ephrata Borough have their own individual police
departnents. The facts specific to this case reveal that the
Bor ough of Ephrata was involved in Warwi ck Townshi p Police
Departnent’s hiring process solely through Detective Ballenger’s
participation on the Phase V hiring commttee in Decenber 1999.
Plaintiffs rely solely on the customary invol venent of high
ranki ng Ephrata Borough police personnel in the Township of
Warwi ck’ s hiring process in order to inpose liability on the
Bor ough. However, the Anended Conplaint fails to allege that the
policies and custons of the Borough of Ephrata have any
i nt erdependence with the policies or custons of the Township of
Warwi ck. That is, besides the allegations |evel ed agai nst
Bal | enger, the Anmended Conplaint fails to denonstrate that the
i ndi vi dual policies or custons of the Borough of Ephrata had any
force or significance in which to play a role in Warw ck
Township’s hiring process or Sinril’s alleged deprivation of
federal rights.

The delineation of the roles of Ballenger and the

Bor ough of Ephrata in Warwi ck Township’s hiring process is
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essential to the analysis of the Borough of Ephrata's liability
in this case. The Anended Conplaint fails to denonstrate that
t he Borough of Ephrata is required to be a part of the Township
of Warwi ck’s hiring process or that Ballenger was acting as a
representative of the Borough's policies while he was a nenber of
the hiring commttee. Wthout making these show ngs, it appears
that Plaintiffs are trying to vicariously inpose liability upon
t he Borough of Ephrata for the alleged discrimnatory acts of one
of its enployees. In fact, Plaintiffs’ Amended Conpl aint states
that Bal |l enger was not picked to be on the hiring commttee by
t he Borough, but was handpi cked by his close friend Edward Tobi n,
a Detective Sergeant Police Oficer for the Townshi p of Warw ck
(Am Conpl. ¢ 61.) Thus, by failing to allege that Ball enger was
part of the hiring commttee for the purpose of representing the
Borough or its policies, it appears that Ball enger was included
on the hiring conmttee for his individual know edge dealing with
police matters. Wthout nmaking the requisite show ng that the
Borough of Ephrata itself had any final decision making authority
or control over Warwi ck Townshi p’s decisions regarding who was to
be hired for its police force, Plaintiffs fail to sufficiently
denonstrate that the Borough is responsible for Sinril’s all eged
deprivation of federal rights. Penbaur, 475 U.S. 469, 479-80.

As a result, Plaintiffs fail to adequately allege or

show t hat through its deliberate conduct the Borough of Ephrata
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was the “nmoving force” behind Sinril’s injury. Board of County

Commirs, 520 U S. 397, 404. Plaintiffs fail to denonstrate that
any nunicipal action was taken with the requisite degree of
culpability required to inpose liability upon the Borough of
Ephrata. 1d. |In fact, Plaintiffs fail to denonstrate that any
muni ci pal action was taken on the part of the Borough of Ephrata
regarding the hiring of Simril. Plaintiffs rely heavily on the
all egedly discrimnatory action by Ballenger, but fail to
denonstrate a direct causal |ink between any action on the part
of the Borough of Ephrata and the deprivation of Sinril’s federal
rights. 1d. In this case, Plaintiffs’ allegations relating to
Bal | enger’s conduct and a racially discrimnatory policy within
t he Borough of Ephrata’s Police Departnent woul d have
significance if Sinril had applied for an open police officer
position for the Borough of Ephrata or if the Borough had pl ayed
a direct role in the hiring process for Warwi ck Townshi p.
However, this is not the factual posture of this case. By
failing to denonstrate that the Borough of Ephrata was the
“nmoving force” behind Sinril’s injury, the Plaintiffs have failed
to show the requisite direct causal |ink between any action on
the part of the Borough of Ephrata and the deprivation of
Sinmril’s federal rights. 1d. Wthout making these show ngs,
Plaintiffs are relying on the theory of respondeat superior to

hol d the Borough of Ephrata liable for the alleged discrimnatory
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actions of Ballenger. Since a municipality cannot be held
vicariously liable for the actions of one of its enpl oyees under
Section 1983, Defendant Borough of Ephrata’s Mdtion to D sm ss
the Anended Conplaint is granted. Monell, 436 U S. 658, 691.

An appropriate Order follows.

i N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SINRIL, et al., : CIVIL ACTI ON
Plaintiffs,
v, : NO. 00- 5668
THE TOWNSHI P OF WARW CK, et al .,

Def endant s.

ORDER

AND NOW this 10th day of August, 2001, upon
consi deration of Defendant Borough of Ephrata’s Mdtion to D sm ss
Plaintiffs’ Amended Conplaint (Dkt. No. 33), and Plaintiffs’
Response thereto, it is hereby ORDERED that the Motion is GRANTED

and the Borough of Ephrata is DI SM SSED W TH PREJUDI CE.

BY THE COURT:



Robert F. Kelly,
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