IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
WAYNE THOMAS,
Plaintiff, : CIVIL ACTI ON
v. : No. 00- 6020
WLLIAM ZI NKEL, et al.,

Def endant s.

JOYNER, J. JULY , 2001

VEMORANDUM

This is a prisoner civil rights case brought by Plaintiff
Wayne Thomas (“Plaintiff”), a prisoner currently incarcerated at
the State Correctional Institution at Gaterford (" SCl -
Graterford”), against several prison and nedical officials,
including WIliam Zinkel (“Zinkel”), School Principal at SC -
Gaterford; David D Guglielno (“Di GQuglieln”), Deputy
Superintendent for Facility Managenent at SCl-Gaterford,;
Terrance Swartz (“Swartz”), Maintenance Supervisor at SCl -
Graterford; Correctional Physicians Services, Inc. (“CPS’); Frank
Botto (“Botto”), CPS' s Admnistrator; Dr. Enre Beken (“Beken”);
Dr. Baddick (“Baddick”), Medical Director at SCl-Gaterford; and
Juli e Knauer (“Knauer”), Correctional Health Care Adm nistrator
(collectively “Defendants”). In his Conplaint, Plaintiff alleges
t hat various Defendants violated his federally protected civil

rights under the Ei ghth and Fourteenth Anendnents of the United



States Constitution and 42 U . S.C. § 1983. |In addition, Plaintiff
al | eges several state common | aw cl ai ns.

Presently before the Court are: (1) Plaintiff’s Mdtion to
Amend; (2) Zinkel, Di Guglielno, Vaughn, Swartz, and Knauer’s
(“Prison Defendants”) Mdtion to Dismss pursuant to Fed. R Cv.
P. 12(b)(6); and (3) CPS, Beken, and Botto’s (“Medi cal
Def endants”) Mdtion to Dism ss pursuant to Rule 12(b)(6) and/or
for Summary Judgnent. For the reasons that follow we will grant

all of the Mdtions before the Court.

BACKGROUND

I n August 1998, Plaintiff was assigned to the “school area”
wthin SCl-Gaterford to work as a typewiting clerk. The
typewiting area where Plaintiff worked had a roof |eak that
allowed rain water to enter the room Plaintiff was directed by
Zinkel to clean the area and to attenpt to divert the |eaking
water. On May 18, 1999, while attenpting to repair the | eak,
Plaintiff slipped and fell fromthe | edge he was standi ng on and
suffered several injuries to his | ower back region.

| medi ately after his fall, Plaintiff was taken to the
prison hospital and received nedical treatnment fromthe
Physician’s Assistant on duty. 1In the nonths that foll owed,
Plaintiff received a variety of tests, prescriptions, and ongoi ng

di agnoses from several different physicians. Despite this



continuing treatnment, Plaintiff’'s injuries fromthe fal

persi sted, and he becane increasingly unsatisfied wwth his
doctors’ refusal to order certain tests and their care in
general. Followng his injury, Plaintiff filed a variety of
informal and formal prison grievances conpl ai ni ng about the
unsafe conditions that led to his fall and the shortcom ngs of
the nedical care he received. Plaintiff filed the instant

Conplaint in this Court on Decenber 20, 2000.

DI SCUSSI ON

Mbtion to Anmend

In the mdst of Defendants’ dispositive notions, Plaintiff
has filed a Motion to Amend. Plaintiff’s Mdtion seeks to anend
the Conplaint to reflect that Plaintiff’s clains against
D Guglielno are brought against himin his individual capacity.
Because Defendants indicate no opposition to this Mtion, and
because courts freely grant | eave to anend, we will grant

Plaintiff’s Motion to Arend. See Fed. R Cv. P. 15(a).

1. Di spositive Mtions

A. Legal St andards

When deciding a Rule 12(b)(6) notion, a court nust view all
facts, and reasonable inferences drawn therefrom in the |ight

nost favorable to the non-novant. See, e.q., Markowitz v.




Nort heast Land Co., 906 F.2d 100, 103 (3d Cir. 1990). Di sm ssal

is appropriate only “if it is clear that no relief could be
grant ed under any set of facts that could be proved consi stent

with the allegations.” Hishon v. King & Spalding, 467 U S. 69,

73, 104 S. C. 2229, 81 L. Ed. 2d 59 (1984).

In contrast, when deciding a notion for summary judgnent
under Rule 56(c), a court nust determ ne “whether there is a
genui ne issue of material fact and, if not, whether the noving
party is entitled to judgnent as matter of |law. ” Medical

Protective Co. v. Watkins, 198 F.3d 100, 103 (3d G r. 1999).

Al t hough a court should view all facts in the |ight nost
favorable to the non-novant, the non-novant nust, through
af fidavits, adm ssions, depositions, or other evidence

denonstrate that a genuine issue exists for trial. See Cel otex

Corp. v. Catrett, 477 U S. 317, 324, 106 S. C. 2548, 91 L. Ed.

2d 265 (1986). If the non-novant fails to create “sufficient

di sagreenent to require subm ssion [of the evidence] to a jury,

the novant is entitled to summary judgnent. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249, 106 S. . 2505, 91 L. Ed. 2d 202

(1986) .

B. Medi cal Defendants’ Mdtion to Disnmiss and/or for Sunmary

Judgnent
1. Section 1983 dains

To make out a successful claimunder 8 1983, a prisoner nust
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denonstrate that prison authorities were deliberately indifferent

to his serious nedi cal needs. Estelle v. Ganble, 429 U S. 97,

105-06, 97 S. . 285, 50 L. Ed. 2d 251 (1976). As the Suprene
Court further clarified:

a prison official cannot be found |iable
under the Ei ghth Amendnent . . . unless the
of ficial knows of and di sregards an excessive
risk to inmate health and safety; the
official nust both be aware of facts from

whi ch the inference could be drawn that a
substantial risk of serious harm exi sts and
he nmust al so draw t he i nference.

Farner v. Brennan, 511 U. S. 825, 837, 114 S. C. 1970, 128 L. Ed.

2d 811 (1994).

In cases involving nedical care, a prisoner’s clains of
negligent diagnosis or treatnent do not rise to the |evel of
deliberate indifference. Estelle, 429 U S at 106 (“[n]edical
mal practi ce does not becone a constitutional violation nerely

because the victimis a prisoner.”); Parhamyv. Johnson, 126 F. 3d

454, 458 n.7 (3d Cr. 1997) (recognizing “well-established law in
this and virtually every circuit that actions characterizable as
nmedi cal mal practice do not rise to the |evel of *‘deliberate
indifference’”). In addition, physicians’ decisions not to
perform particular tests or diagnostic neasures on a prisoner
wi Il not support a 8 1983 cl ai m because these decisions are

consi dered nedi cal judgnents that are non-actionable. Estelle,

429 U. S. at 107; Boring v. Kozakiew cs, 833 F.2d 468, 473 (3d

Cr. 1987) (inmate’'s conpl aints about nedical care “nerely
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reflect a disagreenent with doctors over the proper neans of

treat[nment].”); United States ex rel. Walker v. Fayette County,

Pennsyl vania, 599 F.2d 573, 575 n.2 (3d Cr. 1979) (noting that

“where dispute is over adequacy of the treatnent, federal courts
are generally reluctant to second guess a nedical judgnent and to
constitutionalize clains which sound in state tort law”).
Consequently, for an Eighth Anendnent claimto succeed based on

i nproper nedical treatnent, the prisoner nust show that treatnent
consisted of “act[s] which were either intentionally injurious,
cal l ous, grossly negligent, shocking to the conscience,

unconsci onabl e, intolerable to the fundanental fairness or

barbarous.” Mller v. Hoffman, No. CIV.A 97-7987, 1999 W

415397, at *5 (E.D. Pa. June 22, 1999) (quoting Norris v. Frane,

585 F.2d 1183, 1186 (3d Cir. 1978)).

Here, Plaintiff takes issue with the type and extent of care
he received for his injuries. Specifically, Plaintiff argues
that he was denied a barium study and a si gnoi doscopy
exam nation, and that the other treatnents he did receive were
admnistered in an untinely manner. Even accepting all of
Plaintiff’s allegations as true, it is clear fromthe Conplaint
and Plaintiff’s own adm ssions that he received pronpt initial
treatment for his injury and consistent continuing care
thereafter. While Plaintiff may have di sagreed with aspects of

his nmedi cal care, he makes no allegation of intentionally



i njurious conduct or any sort of unconscionable acts. As a
result, we will grant the Mdtion with respect to Beken and Botto.

See, e.qg., Estelle, 429 U. S. at 107; Boring, 833 F.2d at 473.

Next, we examne Plaintiff’'s § 1983 clains agai nst CPS. CPS
is a private corporation “under contract with the Pennsyl vania
Departnent of Corrections to provide ongoi ng nedical services to
the inmates incarcerated at [SCl-Gaterford].” (Conpl. at 7).
The Suprenme Court has determ ned a | ocal governnental entity may
be a “person” for purposes of 8§ 1983 liability. Mnell v.

Department of Soc. Servs., 436 U S. 658, 690, 98 S. C. 2018, 56

L. BEd. 2d 611 (1978). Liability of such entities may not rest on
respondeat superior, but rather nust be based upon a governnental
policy, practice, or customthat caused the injury. 1d. at 690-
94. The sane standard applies to a private corporation, like

CPS, that is acting under color of state law. See Mller v.

Hof f man, No. CI V. A 97-7987, 1998 WL 404034, at *4 (E.D. Pa. July
7, 1998) (analyzing defendant CPS under Mnell standard).
Plaintiff has failed to identify a CPS policy, practice or
customthat caused an injury. In his Conplaint, Plaintiff states
that his injuries were the “proxi mate result of negligence of
[ CPS] acting through its agents, or enployees in failing to
adequately exanmi ne and provide treatnent for this Plaintiff.”
(Conpl. at 129). As we have noted, a plaintiff nmay not proceed

on a theory of respondeat superior. Moreover, Plaintiff does not



suggest any deliberate indifference on the part of CPS or any of
its enployees toward Plaintiff’'s nmedical needs. As a result, we

w Il grant Medical Defendants’ Mdtion with respect to CPS.

2. State cl ai ns

Because we will dismss all of the federal clains against
CPS, Beken and Botto, we nust decide whether to exercise
suppl enental jurisdiction over Plaintiff's state law clains. A
court “may decline to exercise supplenental jurisdiction [over
state law clains] if . . . the district court has dismssed al
clains over which it has original jurisdiction.” 28 US.C 8§
1367(c)(3). W decline to exercise supplenental jurisdiction
over Plaintiff’s potential state |aw clains against Mdi cal
Defendants. |If he so chooses, Plaintiff may refile those state

clains in the appropriate state court.

C. Prison Defendants’ Mtion to Disniss

1. Failure to Exhaust

Prison Defendants first argue that Plaintiff has failed to
exhaust his admnistrative renedies. W disagree.
The Prison Litigation Reform Act provides, in pertinent
part, that:
No action shall be brought with respect to
prison conditions under section 1983 of this

title or any other Federal |aw, by a prisoner
confined in any jail, prison or other
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correctional facility until such

adm nistrative renedies as are available are

exhaust ed.
42 U.S.C. 8§ 1997e(a). Before filing a federal action, a
plaintiff-prisoner nust exhaust his adm nistrative renedi es, even

if the relief sought is not available through the adm nistrative

process. See Booth v. Churner, 206 F.3d 289, 300 (3d Cr. 2000).

Section 1997e(a) “specifically nmandates that inmate-plaintiffs
exhaust their available admnistrative renedies.” Nyhuis v.
Reno, 204 F.3d 65, 73 (3d Cr. 2000). As aresult, the Third
Circuit has concluded that “it is beyond the power of this court
to excuse conpliance with the exhaustion requirenent.” |d.
(internal quotations omtted). However, notw thstanding the
bright-line rule requiring adm ni strative exhaustion, “conpliance
wth the adm nistrative renmedy schene will be satisfactory if it

is substantial.” |d. at 77-78. See al so Ahned v. Sronovski, 103

F. Supp. 2d 838, 842-43 (E.D. Pa. 2000) (discussing exhaustion
requi renent).

In this case, we find that Plaintiff has substantially
conplied with the admnistrative renedy schene. On February 25,
2000, Plaintiff filed Gievance No. GRA-0232-2000 and thereafter
appeal ed the denials of that grievance at the second and third
stages of the administrative schenme. Prison Defendants do not
di spute that Plaintiff properly exhausted his adm nistrative

remedies for the clainms in this grievance. They contend,



however, that Plaintiff only addressed his nmedical clains in this
grievance and failed to exhaust with respect to his dangerous

wor king conditions claim The text of Plaintiff’s initial
grievance specifically refers to the water leak in the typing
area, the alleged danger the | eak posed, and the injury Plaintiff
suffered when attenpting to repair the leak. (Conpl. at Ex. QO
Plaintiff also refers in his grievance to his previous witten
requests to have the leak fixed. (ld.). Likew se, at each
appeal stage, Plaintiff again refers to the failure of prison
officials to renmedy the unsafe working conditions in the typing
area, despite their acknow edgnent of a problem (ld. at Ex. F &
H. Wile Plaintiff’s grievance nay have been nore specific
regarding his nedical clainms, it is evident that he was al so
grieving the dangerous conditions in the typing area. Based on
that finding, we conclude that Plaintiff has substantially
conplied with the admnistrative schene available to him
Accordingly, we reject Prison Defendants failure to exhaust

ar gunent .

2. Medi cal Care d ai ns _agai nst Vaughn and Knauer

Next, Prison Defendants argue that Plaintiff cannot maintain
hi s medi cal care cl ai ms agai nst Vaughn and Knauer because neit her
official was a nmedical doctor or involved in Plaintiff’s nmedical

care. W agree.
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Prison authorities “who are not physicians cannot be
considered deliberately indifferent sinply because they failed to
respond directly to the nedical conplaints of a prisoner who was
al ready being treated by the prison doctor.” Mller, No. CIV.A

97-7987, 1999 W. 415397, at *11 (citing Durnmer v. O Carroll, 991

F.2d 64, 69 n.14 (3d Cr. 1993)). Simlarly, health care
adm ni strators cannot be found deliberately indifferent when an

inmate is receiving care froma doctor. See, e.qg., id.; Hull v.

Dotter, No. CIV.A 96-3087, 1997 W. 327551, at *4 (E.D. Pa. June

12, 1997); Freed v. Horn, No. CIV.A 95-2824, 1995 W 710529, at

*3-*4 (E.D. Pa. Dec. 1, 1995).

Vaughn is the Warden for SCl-Gaterford, and Knauer is the
Adm nistrator for CPS. Under the clear precedent of Durner and
its progeny in this circuit, we conclude that neither Vaughn, nor
Knauer can be found |iable under § 1983 for Plaintiff’s nmedical
care clains sinply by virtue of their supervisory roles. See

Durnmer, 991 F.2d at 69; Mller, 1999 W 415397, at *11-*12.

3. Dangerous Wrking Conditions C ains

Prison Defendants al so nove to dismiss Plaintiff’s 8§ 1983
cl ai m based upon the dangerous working conditions in the typing
area. In Count | of his Conplaint, Plaintiff alleges that
“Zi nkel maintained operating the Typewiter service open to the

general popul ation even after receiving clear know edge of the
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dangerous condition . . . .” (Conpl. at Y24). Plaintiff later
all eges nore generally that “all defendants herein this conplaint
knew that the work area was unsafe . . . but did chose [sic] to
del i berately breach their supervising capacity by not conpelling
def endant Swartz and/or defendant Zinkel to provide repairs .
.7 (ld. at 726). Finally, Plaintiff concludes Count | by
alleging that all Defendants knew that they were placing
Plaintiff “in danger of harmand injury, chose to ignore official
policy on the matter and acted with ‘deliberate indifference’ and
‘callous disregard” to Plaintiff’s rights . . . .” (lLd. at 927).
Even under the nore lenient standard with which we eval uate
a pro se litigant’s pleadings, Plaintiff has failed to state a
cogni zable 8§ 1983 claim Essentially, Plaintiff alleges that the
various Defendants knew of the unsafe condition and shoul d have
rectified it with certain repairs. Al though Plaintiff uses the

constitutional code words “deliberate indifference,” he fails to
all ege that any of the Prison Defendants subjectively knew and
appreci ated a substantial risk. At nost, Plaintiff has alleged a
negligence claim It is, however, well-established that
negl i gence does not transforminto a constitutional claimsolely
because it is commtted under color of state law. See, e.qg.
Estelle, 429 U.S. at 105-06. Because we conclude that there is

no set of facts under which Plaintiff could prove a violation of

his constitutional rights, we will grant Prison Defendants’
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Motion with respect to the § 1983 dangerous condition claim

4. State d ai ns

For the sane reasons articul ated above in Part 11.B.2 supra,
we W ll decline to exercise supplenental jurisdiction over the

state | aw cl ai n8 agai nst the Prison Defendants.?

CONCLUSI ON

An appropriate Order follows.

1 As a result of our disposition of the present notions, all clains
agai nst the Prison Defendants and Medi cal Defendants are dism ssed. The Court
not es that Defendant Baddi ck was not party to either notion and, therefore,
all clainms alleged against himare still pending.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAYNE THOVAS,

Plaintiff, . CVIL ACTI ON
v. © No. 00-6020
WLLI AM ZI NKEL, et al ..
Def endant s.
ORDER
AND NOW this day of July, 2001, upon

consi deration of Defendants Frank Botto, Enre Beken, MD, and
Correctional Physicians Services, Inc.’s Mdtion to Dismss and/or
for Summary Judgnent (Docunent No. 20); Defendants WIIiam
Zinkel, David D Guglielnpo, Donald T. Vaughn, Terrance Swartz, and
Julie Knauer’s Mdtion to Dismss (Docunent No. 13); and
Plaintiff’s Mdtion to Arend (Docunent No. 22), it is hereby
ORDERED t hat the Mtions are GRANTED. Accordingly, all federal

cl ai ns agai nst the aforenenti oned Defendants are DI SM SSED W TH
PREJUDI CE, while all state |aw cl ains agai nst those Defendants

are DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTIS JOYNER, J.
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