IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI AN MORRI SON : CIVIL ACTI ON
V.

PHI LADELPHI A HOUSI NG AUTHORI TY,

PHI LADELPHI A HOUSI NG AUTHORI TY

POLI CE DEPARTMENT and ANTHONY

TAMBURRI NO : NO. 00-2847

MEMORANDUM CORDER

This is an enploynent discrimnation case. Presently
before the court is plaintiff’s notion to conpel answers to
specific interrogatories and docunent requests.

Plaintiff is a fornmer enployee of defendant
Phi | adel phi a Housi ng Authority Police Departnent which conprises
a departnent wthin defendant Phil adel phia Housing Authority
(“PHA").! Defendant Tanburrino was plaintiff’s supervisor at PHA
at the tine of the events plaintiff conplains of. Plaintiff was
termnated fromhis enploynent with PHA on Septenber 24, 1999 for
the stated reason of having been arrested for forgery and rel ated
theft of fenses.?

Plaintiff alleges that PHA actually term nated his
enpl oynent because of his Muslimreligious beliefs and in

retaliation for his having been named as a witness in two other

These defendants will be referred to collectively herein as
13 Pl_IA. ”

2These charges were | ater disnissed.
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| awsuits against PHA. He alleges that PHA's stated reason for
termnating himwas a pretext for discrimnatory and retaliatory
notives. He asserts that other simlarly situated non-Mislim
officers were not suspended or term nated after having been
arrested for or convicted of various offenses. He asserts that
def endants enpl oyed a “systenmatic pattern and practice of
subj ecting other Muslim PHA police officers to adverse and
di sparate terns and conditions [of enploynent] because of their
religion.”

Plaintiff also details another incident of alleged
di sparate treatnent toward him He all eges that defendant
Tanburrino took his firearmaway after plaintiff’s w fe obtained
a Protection from Abuse Act restraining order (“PFA Order”)
against himin Cctober of 1998 and that PHA required himto work
as a police officer without a firearm Plaintiff asserts that
defendants refused to reissue a firearmto himafter |earning
that his wife filed a request to vacate the PFA Order and that
simlarly situated non-MislimPHA officers who had PFA Orders
i ssued agai nst them were not so treated.

A party nmoving to conpel bears the initial burden of

show ng the rel evance of the requested information. See Northern

v. City of Philadel phia, 2000 W. 355526, *2 (E.D. Pa. Apr. 4,

2000); Momah v. Albert Einstein Med. CGr., 164 F.R D. 412, 417

(E.D. Pa. 1996). The burden then shifts to the party resisting

di scovery to justify withholding it. See id.



Plaintiff seeks to conpel defendants to respond to
interrogatories 4, 5 and 6 and to docunent requests 8 and 9. The
three interrogatories and docunent request 8 all seek information
regardi ng the reasons for and the disposition of various requests
for medical |leave or light duty on the part of three specific
officers. Plaintiff acknow edges that he does not seek redress
for disparate treatnent based upon the del egation of |ight duty
assignnents or nedical |leave. He clains that such information is
neverthel ess relevant to denonstrate “defendant’s systenatic
practice of discrimnating against Muslins prior to 1998.”

Evi dence of other acts of discrimnation is generally

di scover abl e. See Gonez v. Martin Marietta Corp., 50 F.3d 1511

1520 (10th G r. 1995) (“an enployer’s general practices are

rel evant even when a plaintiff is asserting an individual claim

for disparate treatnment”); Berk v. Bates Adver. USA, Inc., 1995
W. 559397, * 2 (S.D.N.Y. Sept. 19, 1995) (sane). Plaintiff,
however, has not alleged that he or any other Muslimofficer was
deni ed nedical |leave or a light duty assignnent in circunstances
where such an accommodati on was afforded a non-Mislimofficer

| ndeed, Plaintiff does not assert that he or any other Mislim

of ficer ever applied for such | eave or assignnent. Plaintiff has
failed to neet the threshold burden of denobnstrating the

rel evance of this infornmation.



Docunent request 9 seeks “[a]ll disciplinary records
(i ncluding allegations that were determ ned to be unfounded) and
the arrest and convictions” of twelve nanmed PHA officers.
Def endants have agreed to produce disciplinary information on al
of ficers “who have had PFA Orders entered agai nst them”
Def endants object to the renmainder of plaintiff’s request as
irrelevant and likely to reveal confidential information.
Plaintiff alleges that his arrest on forgery and theft
charges was used as a pretext for a discrimnatory and
retaliatory termnation. He alleges that non-Mislimofficers,
i ncl udi ng those he has naned, were “given favorabl e treatnent
over Muslimofficers in terns of discipline.” Information on the
discipline levied by PHA on other officers who did not fal
within the protected class for infractions simlar to those
commtted by plaintiff is clearly relevant evidence in a

di sparate treatnent claim See Northern, 2000 W. 355526 at *4

(“evidence which tends to show that persons who are not nenbers
of the protected class are treated nore favorably by a defendant
may be used as evidence of discrimnation”).

Def endants’ concern regardi ng the confidential nature
of the requested information is well placed as such discovery
will necessitate the disclosure of portions of the personnel
files of the naned officers and derogatory information including

such determ ned to be unfounded. See Northern, 2000 WL 355526 at




*3 (discovery of personnel files should be Iimted whenever

possible); Mles v. Boeing Co., 154 F.R D. 112, 115 (E. D. Pa.

1994) (enpl oyee personnel files are confidential and their
di scovery should be limted). The appropriate neans for
protecting the confidentiality of such information, however, is a
protective order. See Fed. R Cv. P. 26(c). The granting of
plaintiff’s notion with respect to docunent request 9 will thus
be subject to an appropriate agreenent by plaintiff and
plaintiff’s counsel to maintain such information in confidence,
to utilize it only for purposes of this litigation and to return
or destroy it at the conclusion of the litigation.

ACCORDI NG&Y, this day of August, 2001, upon
consideration of plaintiff’s Mdtion to Conpel Answers to
I nterrogatories and Requests for Production of Docunents (Doc.
#10), and defendants’ response thereto, |IT | S HEREBY ORDERED t hat
said Motion is GRANTED in part in that defendants shall produce
informati on responsive to plaintiff’s docunent request nunber 9
subject to the consummati on of a confidentiality agreenent, and

plaintiff’s Mdtion is otherw se DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



