IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN JOSEPH EDWARDS : CIVIL ACTI ON
V.
A VESLEY WATT : No. 01- 1333

MEMORANDUM AND ORDER

J. M KELLY, J. JULY 31 , 2001
Presently before the Court is a Mdtion to Dismss filed by
the Defendant, A Wesley Watt (“Watt”), pursuant to Federal
Rul es of Civil Procedure 12(b)(1), 12(b)(6), and 9(b). The
Plaintiff, John Joseph Edwards (“Edwards”), brought this
diversity action against Watt, asserting clains of breach of
contract, prom ssory estoppel and fraudul ent m srepresentation.
For the followi ng reasons, the Defendant’s Mbtion to Dismss is

deni ed.

. BACKGROUND

The facts alleged in the Conplaint are as follows. Edwards
was President of Pilot Air Freight Corporation (“Pilot”). In
1993, Pilot needed to refinance its banking arrangenents and
acquire an additional outside investnent in order to remain
financially stable. 1In 1994, Richard Phillips (“Phillips”),
Pilot’s attorney at the tine, secured an outside investnent from
Watt and structured a refinancing of the conpany’ s banki ng
arrangenent s.

Subsequently, Phillips and Watt becanme nenbers of Pilot’s



Board of Directors and acquired rights to secure outstanding
shares of the conpany. |In addition, Phillips assuned the
position of Chief Executive Oficer (“CEQ) for Pilot. Edwards
retained his role as Director of Pilot and entered into a three-
year enpl oynent agreenent with the conpany.

Di sagreenents arose between Edwards, Watt and Phillips. In
April of 1995, Edwards and Watt exercised the power derived from
t heir conbined seats on Pilot’s Board of Directors and voted to
remove Phillips fromhis position as CEO of the conpany. Shortly
thereafter, a Board of Directors neeting was held where Watt and
anot her director rescinded Phillip's renoval fromPilot and
restored Phillips to his fornmer position at the conpany. At this
time, Edwards’ enploynent at Pilot was term nated.

Subsequently, Pilot refused to pay Edwards both salary and
bonuses due to hi munder his enpl oynent agreenent.

In Cctober of 1995, Edwards filed a Chapter 11 bankruptcy
petition in the United States Bankruptcy Court for the Eastern
District of Pennsylvania. The Court dism ssed that case in June
of 1996. In August of 1996, Edwards filed a second Chapter 11
petition in the sanme Court. In February of 1997, the Chapter 11
reorgani zati on was converted to a Chapter 7 |iquidation.

In early 1998, while the bankruptcy proceedi ngs were
ongoi ng, Edwards and Watt discussed the potential for an

al i gnnent between thenselves. |In pursuit of that goal, Edwards



and Watt entered into a Settlenment Agreenent which sought to
resolve certain past differences and di sputes that existed
between themw th respect to the business affairs of Pilot.

Al so, Edwards entered into a Consulting Agreenent with Watt in
which he was paid “to assist . . . Watt with the sale or public
offering of Pilot.”

In addition to these witten agreenents, Watt al so nmade
three oral financial prom ses that are the basis for this
litigation. First, Watt prom sed to hel p Edwards gai n maxi num
value for the sale of his stock in Pilot. Second, Watt prom sed
to hel p Edwards regain nonies owed to Edwards by Pilot, including
past sal ary, bonuses and retained earnings. Finally, Watt
prom sed Edwards that he would not enter into any agreenent with
Phillips to settle the bankruptcy sal e proceedi ng w thout
i ncluding Edwards in settl enent discussions.

According to Edwards, Watt nmade these prom ses to “ensure
that Edwards remai ned aligned with himand unaligned with
Phil l'i ps throughout the course of the bankruptcy sale
proceeding.” Pl.’s Conpl. § 41. Watt valued the coll aboration
wi th Edwards because he was in the mdst of a battle wth
Phillips for control of Pilot, a corporation that Watt’s
i nvest nent advi sors believed could be worth nore than
$100, 000, 000. 00. Watt’'s position in the battle for control of

Pil ot was much stronger with Edwards supporting himrather than



Phillips. Although Edwards’ Pilot stock was legally controlled
by the bankruptcy trustee at this tine, the trustee regularly
solicited Edwards’ views on actions relating to the disposition
of the stock because it was well known that there was going to be
a surplus estate in which Edwards would retain a significant
nmonetary interest.

During the course of the bankruptcy sal e proceedi ng, Watt
and Phillips submtted conpeting bids for the purchase of
Edwards’ Pilot stock and other assets. One week before the
hearing on the final sale of Edwards’ Pilot stock, Watt told
Edwards to be sure that Edwards’ bankruptcy counsel expressed a
preference for Watt’s bid in order to enhance Watt’s chance of
success in purchasi ng Edwards’ assets.

On Cctober 30, 1998, the day of the schedul ed proceeding,
Watt and Phillips infornmed the bankruptcy court that they had
entered into a separate settlenent agreenent. They had joi ned
together to offer a joint bid of $5,200,000.00 plus settlenent of
all clains between Watt, Phillips, Pilot and the bankruptcy
estate of Edwards. Edwards was not included in settlenent
di scussions or the final agreenent.

Edwar ds objected to the joint bid as an illegal collusive
effort to control the sales price for his assets in the
bankruptcy court. On Decenber 15, 1998, the Bankruptcy Court

rejected the objection and permtted the sale of Edwards’ assets



controlled by the trustee. Edwards received approxi mately
$3, 000, 000. 00 fromthe sale of these assets. On January 15,
1999, the trustee of the estate provided Watt, Phillips and

Pilot wwth a release of “all clains and causes of actions of

[ Edwards] that are in any way related to [ Edwards’] ownership

interest in, enploynent by, or other relationships with [Watt].
. Def.’s Mot. to Dismss, Ex. C. The rel ease included

clains that could have been brought in previous litigation

involving the parties. |d.

1. DI SCUSSI ON

A. Federal Rule of Civil Procedure 12(b) (1)

1. St andard of Revi ew

Federal Rule of G vil Procedure 12(b)(1) enpowers parties to
assert as a defense a federal court’s “lack of jurisdiction over
the subject matter” of the case. Fed. R CGv. P. 12(b)(1). This
defense can be raised at any tine. 1d.(h)(3). A nmotion to
di sm ss pursuant to Rule 12(b)(1) challenges a federal court’s
authority to hear the case. Therefore, the party asserting
jurisdiction, typically the nonnovant, bears the burden of
show ng that the case is properly before the court at all stages

of litigation. Packard v. Provident Nat’'l Bank, 994 F.2d 1039,

1045 (3d Gir. 1993); Kehr Packages, Inc. v. Fidelcor, Inc., 926

F.2d 1406, 1408-09 (3d Cr. 1991); Mrtensen v. First Fed. Sav. &




Loan Ass’'n, 549 F.2d 884, 891 (3d Gr. 1977).

Motions pursuant to Rule 12(b)(1) take one of two forns:
those that attack the conplaint on its face and those that attack
the existence of subject matter jurisdiction in fact. Yuksel v.

Northern Am Power Tech., Inc., 805 F. Supp. 310, 311 (E. D. Pa.

1992). I n deciding whether subject matter jurisdiction exists, a
facial attack requires the district court to accept as true the
all egations of the conplaint and all docunents referenced therein

or attached thereto. See Mortenson, 549 F.2d at 891; Garcia V.

United States, 896 F. Supp. 467, 471 (E.D. Pa. 1995). 1In

considering a factual attack, however, the court nmay weigh the
evi dence outside the pleadings in determning its power to hear
the case. Mirtenson, 549 F.2d at 891; Garcia, 896 F. Supp. at
471. Wth regard to a notion to dismss pursuant to Rule

12(b) (1), if the defendant does not challenge the allegations or
facts presented by the plaintiff, the Court nmay accept the
plaintiff’s version of the facts as true and rule on the notion

accordingly. |International Ass’n of Machinists & Aerospace

Wrkers v. Northwest Airlines, Inc., 673 F.2d 700, 711 (3d Cr.

1982); see also Gould Elecs., Inc. v. United States, 220 F.3d

169, 177 (3d Gir. 2000).

2. Analysis
a. The Omership of dains Agai nst Watt




Watt contends that this case should be dism ssed because
this Court lacks jurisdiction over the subject matter of the
action. Fed. R CGv. P. 12(b)(1). The basis of his argunent is
that Edwards | acks standing to bring these clains before the
Court because Edwards’ clains against himare property of the
bankruptcy estate, not Edwards.

The filing of a voluntary petition in bankruptcy court
initiates a bankruptcy proceeding and creates an estate. 11
US C 8 541(a) (1994). “Such estate is conprised of all the
follow ng property, wherever |ocated and by whonever held: (1)
Except as provided in subsections (b) and (c)(2) of this section,
all legal and equitable interests of the debtor in property as of
the comencenent of the case.” |d. 8 541(a)(1). Thus, the
| anguage of the statute specifically limts the property of the
estate to the property interests belonging to the debtor at the
time of the bankruptcy petition. This tenporal limtation on the
property of the estate is the general rule of bankruptcy law. In
re Dowd, 233 F.3d 197, 202 (3d Cir. 2000). In this case, the
cl ai ns agai nst Watt belong to Edwards because the all eged
agreenents took place at |east a year and a half after the filing
of the bankruptcy petition. These clains did not exist when
Edwards fil ed for bankruptcy. Therefore, according to the plain
| anguage of Section 541(a)(1), the clains are post-petition

property of Edwards.



Watt argues that the clains belong to the bankruptcy
estate, and not Edwards, because post-petition property bel ongs
to the estate if it is “sufficiently rooted in the pre-bankruptcy
past and so little entangled with the bankrupt’s ability to nmake

an unencunbered fresh start.” Seqgal v. Rochelle, 382 U S. 375,

380 (1966). In Segal, the United State Suprene Court hel d that
the right to a tax refund originating froma tax return that was
filed before the bankruptcy petition date was property of the
estate. 1d. The Court found the tax refund was rooted in the
pr e- bankruptcy past because the debtors had a property interest
in the refund claimas of the date the bankruptcy petition was
filed. 1d. The Court also found that the debtor, w thout a
refund claimto preserve, had nore incentive to earn incone than

less. Id. Simlarly, inln re denn, 207 B.R 418, (Bankr. E D

Pa. 1997), the court found that a “tax refund arises at the end
of the taxable year to which it relates, and not when the right
of refund is clained by the debtor/taxpayer.” [d. at 422. “The
rule prevents a debtor fromchanging his right to a tax refund
into a post-petition claimnerely by filing his federal incone
tax return after the filing of the bankruptcy case.” |1d.

Edwar ds’ breach of contract, prom ssory estoppel and fraud
clainms are not sufficiently rooted in Edward’ s pre-bankruptcy
past to be considered property of the estate. Edwards’ causes of

action did not exist until at least a year and a half after the



bankruptcy petition was filed. According to the Conpl aint,
Edwards entered into agreenents with Watt that were independent
of any previous relationships wwth Watt, Phillips, or Pilot.
The nmere fact that the all eged agreenents may have been rel ated
to Edwards’ prior business dealings does not nean they were
“sufficiently rooted in his bankruptcy past” to belong to the
estate.

There are no significant simlarities between the instant
case and the Segal and d enn cases. This case is nore closely

related to In re Doeming, 127 B.R 954 (Bankr. WD. Pa. 1991),

where a woman was severely injured when she was struck by an
autonobile five nonths after she and her husband filed for
bankruptcy. [d. at 954. The key issue was whether the potenti al
tort clainms belonged to the estate or to the debtors. 1d. at

955. The court held that the post-petition personal injury
clains belonged to the debtors. 1d. at 957. “The debtors .

have an identity independent of the bankruptcy estate that was
created when the [debtors] filed their petition. The debtors and
the estate are not interchangeable. The property at issue is a
cause of action stemmng froma tort inflicted upon the person of
[the debtor].” 1d. at 955-56. 1In this case, after Edwards fil ed
hi s bankruptcy petition, he acquired an identity distinct from

t he bankruptcy estate. He was free to enter separate contracts

with other parties. The witten Settlenent and Counseling



Agreenments between Watt and Edwards indicates that Watt was
aware that Edwards could enter agreenents independent of the
estate.

Mor eover, the all eged wongful conduct damaged Edwards and
not the estate. “Courts in these [post-petition] cases
enphasi zed that the inquiry often depends on whether the estate

or the debtor suffers the harm” |1n Re Dowd, 233 F.3d 197, 204

(3d CGr. 2000). In the instant case, Edwards suffered an all eged
injury due to Watt’s conduct. This allocation of harm suggests
that the clains are personal to Edwards and not property of the
est at e.

Appl yi ng the second factor of the Segal test, the Court does
find that Edwards woul d not be hanpered in his ability to nake a
fresh start if the Court found the clainms belonged to the
bankruptcy estate. Edwards has not set forth any evi dence
di spl ayi ng that he would have any difficulty becom ng financially
stable without the ability to pursue these clains. Nevertheless,
the Court finds this fact noot because the causes of action were
not rooted in Edwards’ pre-bankruptcy past. According to Section
541(a), the clains belong to Edwards and not the bankruptcy
estate. Therefore, Edwards does have standing to bring these
clainms before the court and the Conplaint will not be dism ssed
pursuant to Rule 12(b)(1).

b. The Effect of the Trustee's Rel ease of d ains

10



Watt argues that trustee's release of all clains against
hi m prevents Edwards from bringing this action before the Court
and he seeks dism ssal of the case pursuant to Rule 12(b)(1).
The release only applied to clains that the bankruptcy estate
owned. Edward s post-petition clains agai nst Watt were not
owned by the bankruptcy estate. Accordingly, the trustee of the
estate did not have the authorization or power to rel ease them
Therefore, the action will not be dism ssed pursuant to Rule

12(b) (1) on these grounds.

B. Federal Rule of Civil Procedure 12(b)(6)

1. St andard of Revi ew

The purpose of a notion to dism ss under Federal Rule of
Cvil Procedure 12(b)(6) is to test the legal sufficiency of a

conplaint. Sturmv. dark, 835 F.2d 1009, 1011 (3d Cr. 1987).

A conplaint may be dismssed for failure to state a clai mupon
which relief may be granted if the facts pl eaded, and reasonabl e
inferences therefrom are legally insufficient to support the

relief requested. Commonwealth ex. rel. Zimernman v. Pepsico,

Inc., 836 F.2d 173, 179 (3d G r. 1988). In considering whether
to dismss a conplaint, the court may consi der those facts
alleged in the conplaint as well as matters of public record,
orders, facts in the record and exhibits attached to the

conplaint. Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d

11



1380, 1391 (3d Cir. 1994). The court nust accept those facts,
and all reasonable i nferences drawn therefrom as true. Hi shon

V. King & Spalding, 467 U S. 69, 73 (1983). Moreover, the

conplaint is viewed in the light nost favorable to the plaintiff.

Tunnell v. Wley, 514 F.2d 971, 975 n.6 (3d Gr. 1975). In

addition to these expansive paraneters, the threshold a plaintiff
must neet to satisfy pleading requirenents is exceedingly |low, a
court may dismss a conplaint only if the plaintiff can prove no

set of facts that would entitle himto relief. Conl ey v. G bson,

355 U. S. 41, 45-46 (1957).

2. Analysis

a. The Preclusive Effect of the Bankruptcy O der

Watt argues that Edwards’ clains should be dism ssed
pursuant to Rule 12(b)(6) based on the Bankruptcy Court’s Order
approving the sale of Edwards’ assets. Specifically, Watt
contends that Edwards is precluded from bringing clains agai nst
Watt because the clainms could have been raised in the bankruptcy
pr oceedi ng.

“Claimpreclusion bars a party fromlitigating a claimthat
it could have raised or did raise in a prior proceeding in which
it raised another claimbased on the same cause of action.”

Corestates Bank, N.A. v. Huls Anerica, Inc., 176 F.3d 187, 191

(3d Cir. 1999). Cenerally, the doctrine of claimpreclusion wll

12



only be applied if the followi ng elenents are present: (1) a
final judgnent on the nerits involving; (2) the sane parties or
their privies; and (3) a subsequent suit based on the sane cause
of action. 1d. at 194. Courts have tailored the application of
the cl ai mprecl usion doctrine when the prior action involves a
bankruptcy proceeding. First, claimpreclusion applies only if
the current claimcould have been brought before the bankruptcy
court. |d. at 191. Second, the doctrine is applied only if the
potentially precluded party raised a claimin a prior proceeding.
Id. Third, claimpreclusion is used only if the “events
underlying the current claimare essentially simlar to those
underlying the claimmade in the bankruptcy proceeding.” |1d.

In the instant case, the parties agree that the current
cl ai mcoul d have been brought in the bankruptcy court. In
addi tion, Edwards’ objection to the final sale of his assets is
undeni ably considered a claim The central issue that the Court
must decide is whether the events underlying the objection to the
bankruptcy sale are essentially simlar to those underlying
Edwards’ current cl ains agai nst Watt. The “essenti al
simlarity” test determ nes whether the bankruptcy clai mand
current claimarose fromthe sanme cause of action.

Courts apply the claimpreclusion doctrine narrowy
when the previous litigation is in the formof a bankruptcy case

based on the uni que circunstances which are usually invol ved.

13



Eastern M nerals and Chenicals Co. v. Mihan, 225 F.3d 330, 337

(3d Gr. 2000). For exanple, in the unique factual context of
Hul s, the court found that a creditor’s objection to a bankruptcy
reorgani zati on plan precluded that sane creditor fromasserting a
cl ai magai nst a second creditor in a subsequent lawsuit. The
court found that the precluded creditor’s right to certain funds
was di sposed of through the bankruptcy proceeding. Huls, 176
F.3d at 199-200. “[l]n a bankruptcy setting, we conclude that a
cl ai m shoul d not be barred unless the factual underpinnings,
theory of the case, and relief sought . . . are so close to a
claimactually litigated in the bankruptcy that it would be
unreasonabl e not to have brought them both at the sane tine.

.” Eastern Mnerals and Chemi cals Co., 225 F.3d at 337-38.

Based on the this standard, the Court finds no essenti al
simlarity between Edwards’ objection at the bankruptcy
proceeding relating to the collusive nature of the joint bid and
his current clains agai nst Watt based upon breach of contract,
prom ssory estoppel and fraud.

The Court finds that Edwards should not be precluded from
litigating his current clainms. The basis of Edwards’ current
clains are nerely related to i ndependent agreenents whi ch he nade
with Watt. The factual underpinnings and theories of the
current clains are significantly different fromwhat they were in

t he bankruptcy proceeding. In the Bankruptcy Court, Edwards

14



objected to an illegal collusive effort to control the sale of
his assets and sought to halt the sale of those assets. |In this
Court, Edwards is sinply claimng he has been injured by Watt’s
breach of independent financial prom ses and he seeks recovery
for those injuries. O course, the Court does not deny that
there are facts in each set of clainms which do rel ate.
Nevert hel ess, the nere exi stence of overlapping facts and events
is not sufficient to preclude Edwards’ current clains. 1d. at
337.

In sum this is not the proper situation to apply the claim
precl usion doctrine. Edwards’ clains arise froma separate cause
of action than the objection raised in the Bankruptcy Court.
Therefore, Edwards is not precluded fromlitigating his clains
and Watt’'s Mdtion to Dism ss pursuant to Rule 12(b)(6) is
deni ed.

b. Consideration Analysis

Watt seeks dism ssal of this action on the ground that the
agreenents are unenforceabl e because Edwards gave no
consideration for the prom ses allegedly exchanged. “Valid
consideration confers a benefit upon the prom sor or causes a
detrinent to the prom see and nust be an act, forbearance, or
return prom se bargained for and given in exchange for the

original promse.” Adelvision L.P. v. Goff, 859 F. Supp 797,

804 (E.D. Pa. 1994). Based on the allegations in the Conplaint,

15



Edwards did give valid consideration. Watt bargained for
Edwar ds’ cooperation and assistance in the bankruptcy sale in
order to increase his chances of securing control of Pilot.
Watt knew that Edwards offered opinions to the trustee of the
estate on how his assets should be distributed.

Along with the benefits accrued by Watt, Edwards al so acted
do his detrinent by remaining aligned and |oyal to Watt
t hr oughout the bankruptcy proceeding. Edwards forbore the
opportunity to align with Phillips or to take any other actions
whi ch coul d have been advantageous to him “Detrinent to the
prom see is sufficient in the legal sense if at the request of
the prom sor and upon the strength of that prom se, the prom see
perfornms any act which causes the prom see the slightest trouble
or inconveni ence, and which the prom see is not otherw se
obligated to perform” 1d. Edwards was not obligated to align
wth Watt during the bankruptcy proceeding. Therefore, the
Court finds that Edwards did exchange the requisite consideration

to defeat a notion to dismss pursuant to Rule 12(b)(6).

C. Federal Rule of Cvil Procedure 9(b)

1. St andard of Revi ew

An al l egation of fraud nmust neet the hei ghtened pl eadi ngs
requi renents set forth in Federal Rule of Civil Procedure 9(b).

In order to provide defendants notice of the clainms against them

16



protect their reputations and reduce the nunber of frivol ous
lawsuits, Rule 9(b) requires that plaintiffs plead the
“circunstances” of fraud “with particularity.” Fed. R Gv. P
9(b). Rule 9(b) is not, however, an insurnountable hurdle. For
exanple, Rule 9(b) itself allows that “[njalice, intent,

know edge, and other conditions of mnd . . . may be averred
generally.” Fed. R GCv. P. 9(b). Courts applying Rule 9(b)
shoul d al so respect the “general sinplicity and flexibility” of

the Federal Rules of Civil Procedure. Christidis v. First

Pennsyl vani a Mortgage Trust, 717 F.2d 96, 100 (3d Cr. 1983).

“The particularity requirenent places the burden on the
plaintiff to plead: (1) a specific false representation of
material fact; (2) know edge by the person who made it of its
falsity; (3) ignorance of its falsity by the person to whomit
was made; (4) the intention that it should be acted upon; and (5)
that the plaintiff acted upon it to his own damage.” Republic

Envi ronnental Systens, Inc., v. Reichhold Chemcals, 154 F.R D

130, 131 (E.D. Pa. 1994).

2. Analysis

a. Edwards’ All eqgati on of Fraud

Watt contends that Edward’s fraud cl ai mshoul d be disn ssed
pursuant to Rule 9(b) for failure to allege fraud with

particularity. In the instant case, Edwards has net his burden

17



of pleading. Edwards’ conplaint contains sixty-four paragraphs
which relate to the all eged fraudul ent representations. These
par agraphs descri be the necessary “who, what, when, where, and

how' of the alleged fraud. Sun Co., Inc., v. Badger Design and

Constructors, Inc., 939 F. Supp 365, 369 (E.D. Pa. 1996).

The mai n purpose of the particularity requirenment is to put
t he defendant on “sufficient notice of the clains to which a

response i s necessary.” Republic Environnental Systens, Inc.,

154 F.R D. at 132. “If the defendant can prepare an adequate
answer to the conplaint, the requirenents of Rule 9(b) have been
met.” Id. In this case, Edwards acconplished this objective
through his detailed, well-pleaded conplaint. Therefore, Watt’'s

Motion to Dismss pursuant to Rule 9(b) is denied.

11, CONCLUSI ON

Edwards has standing to bring his clains against Watt
because they belong to himand not the bankruptcy estate. The
trustee’s release of all clains is not relevant to the clains at
i ssue because it only applied to clains owed by the estate. In
addition, there was valid consideration exchanged in the all eged
prom ses to be enforceable. Finally, Edwards’ fraud clai mwas
pl eaded with sufficient particularity. Therefore, Watt’s Mtion
to Dism ss pursuant to Rules 12(b)(1), 12(b)(6), and 9(b) are

deni ed.

18



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN
JOHN JOSEPH EDWARDS
V.

A. WESLEY WYATT

AND NOW this 31st

DI STRI CT OF PENNSYLVAN A

CIVIL ACTI ON

No. 01-1333

ORDER

day of July, 2001, in consideration

of the Motion to Dismss filed by the Defendant, A Wsley Watt

(Doc. No. 2), the Response filed by the Plaintiff, John Joseph

Edwar ds, and Defendant’s Reply, it is ORDERED that the Mdtion to

Di smss i s DEN ED.
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BY THE COURT:

JAMES M@ RR KELLY, J.



