IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOMAS P. PI PPETT, JR, : CIVIL ACTI ON
JOSEPH T. MCDONALD, and :
JAMES J. ROSATO, | ND. par.
t/a ECM ELECTRI CAL CONSTRUCTI ON
V.

WATERFORD DEVELOPMENT, LLC, et. aI.; NO 01-CVv-539

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 30, 2001
BACKGROUND

Plaintiffs, Thomas Pippett, Jr., Joseph T. MDonal d, and
James J. Rosato, individually and trading as ECM El ectrica
Construction, were enployed by defendant, Waterford Devel opnent,
LLC, from July, 2000 until October 2, 2000. Waterford was forned
to serve as the nmaster devel oper for a major devel opnent project
in Hartford, Connecticut called Adriaen’s Landing.

Waterford retained TPP International, Inc. (“TPPI"), a
constructi on nmanagenent services conpany, to work on the project.
TPPlI is a Pennsylvania corporation owed by Thomas Pi ppett, Sr.
(“Pippett, Sr.”). Pippett, Sr. contacted plaintiffs on behal f of
Waterford to discuss positions with the Adriaen’s Landi ng project
in Connecticut. Through these discussions and interviews with
Wat erford personnel, plaintiffs came to Connecticut from New
Jersey and Pennsylvania to work on the Adriaen’s Landi ng project.
On Cctober 2, 2000, Waterford termnated the plaintiffs’

enpl oynment .



PROCEDURAL HI STORY

Plaintiffs brought suit against Waterford Devel opnent LLC
(“Waterford”) for breach of contract and prom ssory and equitable
estoppel. Waterford noved to dismss this action for |ack of
personal jurisdiction under Federal Rule of G vil Procedure
12(b)(2), for inproper venue under Federal Rule of G vil
Procedure 12(b)(3), or for failure to state a clai munder Federal
Rule of Civil Procedure 12(b)(6). 1In the alternative, Waterford
moved to transfer venue under 28 U . S.C. 8§ 1404(a). Plaintiffs
opposed the notions.

At oral argunent, the court sua sponte raised the issue of
subject matter jurisdiction.! Noting that Waterford is a limted
liability conpany, the court determ ned that plaintiffs had
failed to allege diversity jurisdiction properly in their
conplaint. The court granted plaintiffs | eave to anend the
conplaint to correct the oversight.

The filing of an anmended conpl aint generally renders a

pendi ng notion to dismss noot. See e.qg., Adans v. Goodyear Tire

& Rubber Co., 1997 W. 833288, * 1 (D.Kan Dec. 19, 1997). But

here, Waterford filed a supplenental notion to dismss after

plaintiffs filed the anended conplaint. The supplenental notion

! A federal district court has a duty to consider its own
jurisdiction prior to considering the nerits of an action. See
Enployer’s Ins. of Wausau v. Crown Cork & Seal Co., Inc., 905
F.2d 42, 45 (3d G r. 1990).




states “[a]ll of Defendant Waterford's prior notions and
argunents directed at Plaintiff’s Conplaint are hereby
i ncorporated by reference and redirected at Plaintiffs’ Anended
Conplaint.” In addition, the supplenental notion requests the
dism ssal of plaintiff’s conplaint for |ack of subject matter
jurisdiction and/or for inproper service.
DI SCUSSI ON
Servi ce of Process

In his anmended conplaint, plaintiff asserts clains agai nst
t he individual nenbers of Waterford Devel opnent, LLC. Defendant
Waterford asserts that plaintiffs’ anended conplaint nust be
di sm ssed because the added individual defendants have not been
properly served.

Even if Waterford has standing to assert this failure as to
t he individual defendants, under Federal Rule of G vil Procedure
4(m, a plaintiff has 120 days to serve a defendant. Defendant’s
nmotion to dismss for inproper service is prenmature.
1. Subject Matter Jurisdiction

Diversity jurisdiction under 28 U . S.C. § 1332, requires the
parties to be citizens of different states. Plaintiffs in this
case are citizens of New Jersey and Pennsylvania. Wterford is a
l[imted liability conpany, an unincorporated association which is
like alimted partnership for purposes of diversity

jurisdiction. See JBEJER Shady Gove, LLC v. Eastman Kodak




Conpany, 127 F. Supp. 2d 700, 701 (D. M. 2001). Alimted
partnership is an “uni ncorporated associ ati on whose citizenship
is deened to be that of the persons conposing such association.”

Trent Realty Associates v. First Federal Savings and Loan

Associ ation of Phil adel phia, 657 F.2d 29, 31-32 (3d Cr. 1981);

see also JBG JER Shady G ove, LLC , 127 F.Supp at 701; JMIR

Enterprises, LLC v. Duchin, 42 F. Supp. 2d 87, 93 (D. Mass. 1999);

International Flavors and Textures, LLC v. Gardner, 966 F. Supp.
552, 554 (WD.Mch. 1997).

Plaintiffs pleaded that Waterford s menbers are all citizens
of Connecticut. Defendant contends that plaintiffs have failed
to prove Waterford s nenbers are all citizens of Connecticut, but
Waterford' s Executive Vice President signed an affidavit stating
“all of Waterford s principals and responsi bl e enpl oyees are
| ocated in Connecticut.” Aff. Mark Wl man, § 10. Waterford is a
citizen of Connecticut for jurisdictional purposes.

The parties are diverse, and the danmages cl ai ned by each
def endant exceed $75,000, the statutorily required anmnount for
diversity jurisdiction. Therefore, this court has subject matter
jurisdiction over this case.

I11. Personal Jurisdiction

Federal Rule of G vil Procedure 4(e) states that a federal

court may assert personal jurisdiction over a nonresident

defendant to the extent permitted by the law of the state in



whi ch the court sits. See Dol lar Savings Bank v. First Security

Bank of Utah, 746 F.2d 208, 211 (3d G r. 1984). Pennsylvania |aw

permts a court to assert jurisdiction over nonresident
defendants to the extent allowed by the Constitution of the
United States. 42 Pa. C.S.A 8§ 5322 (b).

The due process clause of the Constitution requires that the
def endant have at |east “m ninmum contacts” with the forumstate
for that state’s courts to assert jurisdiction over the

def endant . See Burger King v. Rudzewicz, 471 U S. 462, 476

(1985). The burden of defending a suit in a state where the
def endant has m ni mrum contacts does not “offend traditional

notions of fair play and substantial justice.” lnternational

Shoe v. Washington, 326 U. S. 310, 316 (1945).

When the defendant raises a jurisdictional defense, it is

the plaintiff’s burden to establish jurisdiction. See Mellon

Bank v. Diveronica Bros., 983 F.2d 551, 554 (3d Cir. 1993).

Plaintiffs nust denonstrate either (1) the defendant has
“continuous and systematic contacts with the forumstate, or (2)
t he cause of action arose fromthe defendant’s forumrel ated
activities. 1d. Plaintiffs assert that this court has personal
jurisdiction over Waterford because this cause of action arises
out of Waterford' s efforts to recruit enployees sone of whom were
Pennsyl vani a resi dents.

Waterford hired TPPI, a Pennsylvani a corporati on owned by



Thomas Pi ppett, Sr., a Pennsylvania citizen, to work on the
Adriaen’s Landi ng project on May 25, 2000. See Aff. Mark Wl nman,
1 10. Pippett Sr. was asked by Waterford to recruit persons to
work on the project. Waterford retained final approval of any
recruited personnel.

Pi ppett Sr. initially contacted plaintiff Rosato, a
Pennsyl vani a resident, in May, 2000. Pippett, Sr. and Rosato
di scussed in Pennsylvania the terns and conditions of enploynent
wth Waterford. Pippett Sr.’s recruitnent of Rosato continued in
June, 2000, and on June 13, 2000 Rosato flew to Connecticut to
nmeet with Len and Mark Wl man (the “Wl mans”), Waterfords’ CEO
and Vi ce President of Devel opnent, to receive final approval.

Simlarly, Pippett Sr. contacted plaintiff MDonald, a
Pennsyl vani a resident, in May, 2000 to discuss enploynent with
Waterford. The recruitnment of MDonald continued in June, and on
June 16, 2000 McDonald flew to Hartford to neet with the Wl nmans
to receive final approval.?

It is a close question whether these recruitnent efforts
establish the requisite m ni num contacts necessary to establish
personal jurisdiction over Waterford in this court, but they are

probably mnimally sufficient. Waterford knew that Pippett, Sr.

2 Pippett, Jr., the third plaintiff, is a New Jersey
resident and was presumably contacted by Pippett, Sr. in that
state. The conplaint and notions allege very little about how
Pi ppett, Jr. cane to work for Waterford.
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a Pennsyl vani a constructi on manager, was gathering a teamto work
with himon the Adriaen’s Landing project, and it was reasonably
foreseeabl e that he would recruit persons he had previously
worked with in Pennsylvania. It is probably not offensive to
“notions of fair play and substantial justice” that these
contacts should lead to Waterford s having to defend itself in
Pennsyl vani a.
| V. Venue

When federal jurisdiction is based upon diversity of
citizenship, venue lies in: (1) a judicial district where any
defendant resides, if all defendants reside in the sane state; or
(2) ajudicial district in which a substantial part of the events
giving rise to the claimoccurred. 28 U S.C. § 1391(a). Wen an
action involves a defendant corporation, 28 U.S.C. § 1391(c)
provides that a corporation resides in any judicial district in
which it is subject to personal jurisdiction.

Waterford is a limted liability conpany, an uni ncorporated
association simlar to a partnership, limted partnership, or a
| abor union. An unincorporated association has no citizenship
i ndependent of its nmenbers for determ ning jurisdiction, but for

determ ning venue it is treated as a corporation. See Denver and

Ri o Gande Western Railroad Co. v. Brotherhood of Railroad

Trai nnen, 387 U.S. 556, 559-60 (1967). Under 8§ 1391(c)é&(a) venue

lies wherever Waterford is subject to personal jurisdiction. |If



there is personal jurisdiction over Waterford in the Eastern
District of Pennsylvania, venue lies here.
V. Transfer of Venue

Even if there is jurisdiction over Waterford i n Pennsyl vani a
and venue |lies here, Waterford requests this action be
transferred to the District of Connecticut under 28 U S.C. 8§
1404(a), providing for a transfer of venue to any other district
where the action m ght have been brought for the conveni ence of
the parties and witnesses and in the interest of justice. The
decision to transfer an action under 8§ 1404(a) rests in the

court’s discretion. See Lony v. E.I. Dupont de Nemours & Co.,

886 F.2d 628, 631-32 (3d Cir. 1989). Before transferring venue,
the district court nmust articulate specific reasons for its

decision. Lacey v. Cessna Aircraft Co., 862 F.2d 38, 43 (3d Cr.

1988).

This action could have been brought in the District of
Connecticut. Waterford is a Connecticut conpany, and Connecti cut
has personal jurisdiction over Waterford. The District of
Connecticut would have diversity jurisdiction over this action,
as plaintiffs are from Pennsyl vania and New Jersey and al |l ege
damages greater than the jurisdictional mninum Since venue
lies where a limted liability conpany is subject to personal
jurisdiction under § 1391(a), Connecticut is also a proper venue

for this action.



Havi ng determ ned the action m ght have been brought in the
transferee district, the court nust weigh the same factors it

woul d consider in a forumnon conveni ens notion to ascertain if

transfer serves the interest of justice and the conveni ence of

the parties. See Norwood v. Kirkpatrick, 349 U S 29, 30 (1955).

A plaintiff’s choice of forumshould not be overturned |ightly,

see Piper Aircraft v. Reno, 454 U S. 235, 244 (1981), but the

i nconveni ence required for a 8 1404 transfer is |less than that

required for court to dismss the action on forum non conveni ens

grounds. Norwood, 349 U S. at 30. The factors the court nust
consi der i ncl ude:

(1) the relative ease of access to sources of proof;
(2) availability of conpul sory process for attending
wi tnesses; (3) the cost of attendance at trial by
wlling witnesses; (4) the possibility of view of the
prem ses, if appropriate; (5) all other practical
probl ens that nmake trial of a case easy, expeditious,
and i nexpensive; (6) “public interest factors”,
including the relative congestion of court dockets,
choice of |aw considerations, and the relation of the
community in which the courts and jurors are required
to serve to the occurrences that gives rise to the
litigation.

@Qlf Ol Corp. v. Glbert, 330 U S. 501, 508-509 (1947).

The first five Glbert factors address the private interests
of the parties. In this action, relevant sources of proof, such
as docunmentation pertaining to the plaintiff’s enploynent by
Waterford, are located in Connecticut. All non-party w tnesses,

except Thomas Pippett, Sr., reside in Connecticut. Connecticut



is nore than 100 mles from Pennsyl vania, so these non-party

Wi tnesses coul d not be conpelled to testify here. Fed. R Cv. P
45, Additionally, Adriaen’s Landing is a quasi-state project,
and certain state actors nay be called to testify at trial.
Requiring state officials to travel from Connecticut to

Pennsyl vania to testify about a Connecticut construction project
woul d be an undue burden. These factors favor transferring the
matter to District of Connecticut.

Even if the private interest factors alone do not justify
transfer of venue, the public interest factors also weigh heavily
in favor of transfer of this action to Connecticut. Connecti cut
has a greater interest in the outcone of this [awsuit than
Pennsyl vani a does. The significant facts of this case took place
in Connecticut. Al of the plaintiffs worked for Waterford in
Connecticut; they were both hired and fired there.

The choice of |law factor also favors Connecticut. A federal
court sitting in diversity decides the applicable |aw by the

choice of lawrules of the forumstate. See Van Dusen V.

Barrack, 376 U S. 612, 638-639 (1964). Plaintiffs claimthat

def endant breached their enploynment contracts. “In Pennsylvani a,
contract actions are governed by the | aw of the place of
contracting, the place where the | ast act necessary for the

formati on of the contract occurred.” Parkway Banking Co. V.

Frei hof er Baking Co., 255 F.2d 641, 646 (3d Cir. 1958)(citations
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omtted); see also Bonhamv. Dresser Industries, 424 F. Supp. 891,

899 n35 (WD. Pa. 1976).
Plaintiffs admtted they were “hired by Tom Pi ppett subj ect
to the approval of the Waldmans (sic).” Tr. Hearing, June 26,

2001, at 23; P's Resp., Ex. Cat § 7. Each plaintiff “went up

[to Connecticut] and the Waldmans (sic) saw them. . . They did
not di sapprove [of] anyone.” 1d. The approval of the Wl nman's
was the |ast act necessary to formthe contract. It occurred in

Connecticut, so Connecticut |aw would apply. This favors
transfer to a court nore famliar with Connecticut |aw

Connecticut has an additional interest because the action
concerns a mmj or devel opnent project in Hartford, Connecticut.
Thi s devel opnent is a public works project funded partly with
state nmoney. Any litigation involving Waterford will affect the
citizens of Connecticut: Connecticut has a genuine interest in
t he outconme of this action while Pennsylvania has al nost none.
In light of the interest Connecticut has in this litigation, the
burden of jury duty is nore fairly placed on citizens of
Connecti cut.

The G lbert factors favor a transfer to Connecticut. A
transfer under 8 1404(a) is appropriate and in the interests of
justi ce.

Transfer of venue is also justified in this action because

personal jurisdiction is questionable in Pennsylvania. Wen
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personal jurisdiction is questionable in one state, and a nore
appropriate forumexists el sewhere, transfer is proper. See

Schwilmv. Hol brook, 661 F.2d 12, 15 (3d Cr. 1981). Wile there

are mnimum contacts justifying the exercise of personal
jurisdiction over the Waterford here, they are the nost m ni na
of contacts. Connecticut is a far nore appropriate forumthan
Pennsyl vania, so this action should be transferred to the
District of Connecticut, where it m ght have been brought.
CONCLUSI ON

The court will transfer this action for the conveni ence of

the parties and in the interests of justice. An appropriate

order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOMAS P. PI PPETT, JR, : CIVIL ACTI ON
JOSEPH T. MCDONALD, and :

JAMES J. ROSATO, | ND. par.

t/a ECM ELECTRI CAL CONSTRUCTI ON

V.

WATERFORD DEVELOPMENT, LLC, et. al. NO 01-CVv-539

ORDER

AND NOW this 30th day of July, 2001, upon consideration of
Waterford' s notion to dismss and in the alternative, notion to
transfer under 28 U.S.C. 8§ 1404(a) (# 3), plaintiff’s response
thereto (# 5), Waterford s reply (# 7), Waterford' s suppl enent al
notion to dismss (# 17), and plaintiff’s response thereto (# 18)
and for the reasons stated in the acconpanyi ng nenorandum it is
ORDERED t hat :

1. Defendant’s notion and supplenental notion to dismss
are DENI ED.

2. The notion to transfer to the United States District
Court for the District of Connecticut, where it m ght have been
brought, is GRANTED.

3. The Cerk of this court shall send a certified copy of
this Menorandum and Order together with the record in this case
to the Cerk of that court.

Norma L. Shapiro, S.J.



