IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 94-192-1
V.
: (CIVIL ACTI ON
M KE PEREZ : No. 00- 4995)

VEMORANDUM AND ORDER

HUTTON, J. July 31, 2001

Currently before the Court is the Mvant Mke Perez's
Supplenment to His Previously Filed 8 2255 Petition (Docket No.
502), the Governnment's Response to Myvant’s Petition for Relief
Under 28 U.S.C. 8§ 2255 (Docket No. 506), and the Defendant’s Reply
to Governnment’s Response to Movant’s Petition for Relief Under 28

U S.C. § 2255 (Docket No. 516).

| . FACTUAL BACKGROUND

On May 3, 1994, Mke Perez (Petitioner) was indicted for
conspiracy to distribute cocaine (Count 1), distribution of cocaine
(Counts 2, 3, and 4), unlawful use of a telephone (Counts 7-21),
conducting financial transactions involving proceeds of unlawf ul
activity (Count 23), and crimnal forfeiture (Count 24).
Utimately, the Petitioner was tried on Counts 1, 3, 10, 11, 14,
15, and 23 of the indictnent in a jury trial comencing on May 6,
1996. On Novenber 20, 1997, following a guilty verdict, a

sentenci ng hearing was held. As a result, the Court sentenced the



Petitioner to a term of inprisonnent of 360 nonths, a five year
term of supervised release, a fine of $5,000, and a special
assessnment of $350.

Foll ow ng the inposition of sentence, the Petitioner filed an
appeal of his conviction and sentence to the United States Court of
Appeals for the Third Grcuit. On Qctober 26, 1998, the Judgnent
of the Court was affirned. On Cctober 4, 1999, Petitioner’'s Wit
of Certiorari to the United States Suprene Court was denied. On
January 10, 2000, the Suprene Court denied the Petitioner’ s request
for a rehearing. As a result, the Petitioner filed a notion
pursuant to 28 U.S.C. § 2255 raising thirteen grounds for relief.

1. DI SCUSSI ON

A prisoner who is in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
violation of the Constitution or |laws of the United States,
or is otherwise subject to collateral attack, may nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence.” 28 U . S.C. 8§ 2255 (West 2001). The district court is
given discretion in determning whether to hold an evidentiary

hearing on a prisoner’s notion under section 2255. See Gover nnent

of the Virgin lIslands v. Forte, 865 F.2d 59, 62 (3d Cr. 1989). 1In

exercising that discretion, the court mnust determ ne whether the
petitioner’s clains, if proven, would entitle himto relief and

t hen consi der whet her an evidentiary hearing i s needed to determ ne



the truth of the allegations. See Governnent of the Virgin Islands

v. Weat herwax, 20 F.3d 572, 574 (3d Cr. 1994).

Prior to addressing the nerits of the petitioner’s clains, the
court should consider if they are procedurally barred. See United

States v. Essig, 10 F.3d 968, 976 (3d CGr. 1993). A petitioner

under section 2255 is procedurally barred frombringing any cl ai ns
on col l ateral review which could have been, but were not, raised on

direct review. See Bousley v. United States, 523 U S. 614, 621

118 S. Ct. 1604, 1610 (1998)(exception to procedural default rule
for clainms that could not be presented w thout further factua

devel opnent); United States v. Biberfeld, 957 F.2d 98, 104 (3d Cr.

1992) . Once clainse have been procedurally defaulted, the
petitioner can only overcone the procedural bar by show ng “cause”
for the default and “prejudice” from the alleged error. See
Bi berfeld, 957 F.2d at 104 (stating “cause and prejudice”’
st andard) . In this context, “cause” consists of “sonething
external to the petitioner, sonething that cannot be fairly
attributable to him” and “prejudice” neans that the all eged error
“worked to [the petitioner’s] actual and substantial di sadvantage.”

See Coleman v. Thonpson, 501 U. S 722, 753, 111 S. C. 2546, 2566

(1990) (defining “cause”); United States v. Frady, 456 U S. 152,

170, 102 S.Ct. 1584, 1595 (1982)(defining “prejudice”).
The Petitioner’s first claim asserts that his counsel was

ineffective for failing to raise the remaining twelve clainms at



trial or on appeal in violation of his sixth amendnent right to
reasonably effective assistance of counsel. See U S. Const. anend.
VI. Normally, clains that were never raised on direct appeal are
considered barred from collateral review However, because an
i neffective assistance of counsel claim often relies on matters
outside of the factual record on appeal and the defendant is often
represented on appeal by the sane counsel as at trial, courts have
hel d that “an ineffective assistance clai mwhich was not rai sed on
direct appeal is not deened procedurally defaulted for purposes of

habeas review.” United States v. Garth, 188 F. 3d 99, 107 n.11 (3d

Cr. 1999)(citing United States v. DeRewal, 10 F.3d 100, 103 (3d

Cr. 1993). In addition, the Petitioner raises twelve i ndependent
grounds for relief. See Pet’'r Supp. to § 2255 Mdt. at 1.

O her than the clains of ineffective assistance of counsel,
the Petitioner does not argue that cause and prejudice exists to
excuse any procedural default. A claimof ineffective assistance
of counsel is governed by the standard set forth by the Suprene

Court in Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. C

2052, 2064 (1984).

In Strickland, the Suprene Court stated that an ineffective

assi stance of counsel claimrequires the defendant to show that
their counsel’s performance was defective and that the deficient
performance prejudiced the defense. See id., 104 S.C. at 2064.

Counsel’s performance will be neasured against a standard of



r easonabl eness. I n anal yzi ng that performance, the court should
make “every effort . . . to elimnate the distorting effects of
hindsight,” and determne whether “in light of all t he
ci rcunstances, the identified acts or om ssions were outside the
w de range of professionally conpetent assistance.” See id. at
690, 104 S.C. at 2066. Once it is determned that counsel's
performance was deficient, the court nust determne if "there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs woul d have been different.*
Id. at 694, 104 S. . at 2068. “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone." |d.
at 694, 104 S. . at 2068. Only after both prongs of the analysis
have been net wll the petitioner have asserted a successful
i neffective assistance of counsel claim Because the Petitioner
has asserted ineffective assistance for failure to raise the
grounds for relief presented in his notion, every ground can avoid

the procedural bar that acconpanies a failure to argue an i ssue on

direct appeal if the Strickland test is satisfied. See Pet’r Supp.

to § 2255 Mot. at 1.



A Duty to Investigate (Gounds 2 and 3)!

The Petitioner’s first claim of ineffective assistance of
counsel is based upon his contention that his trial counsel failed
to investigate or challenge the | egal sufficiency of the governnent
wiretaps which resulted in the bulk of the evidence against the
Petitioner. See Pet’'r Supp. to 8 2255 Mot. at 2-3. The Petitioner
asserts that trial counsel’s msunderstanding as to the | egal
differences regarding the treatnent of cordl ess phones as opposed
to cellular phones led to his |l ack of investigationinthis matter.
See Pet’'r Supp. to § 2255 Mot. at 4. The argunent continues that
if an investigation was conducted it woul d have “likely resulted in
a viable attack of the court authorized wiretaps.” See Pet’r Supp.
to 8§ 2255 Mot. at 4. The Petitioner’s confidence apparently flows
fromhis belief that Special Agent O Neill of the Federal Bureau of
I nvestigation (FBI) testified that the wwretaps in the Petitioner’s
case resulted directly fromdrug rel ated conversations between the
Petitioner and Felix Perez, but Felix Perez submtted an affidavit
stating that he never was involved in any drug transactions wth
the Petitioner. See Pet’r Supp. to § 2255 Mdt. at 4-6.

“[Aln attorney nust investigate a case, when he has cause to

! Gound No. 1 was the overall claimof ineffective assistance of
counsel . However, Gound No. 1 contained no specific allegation of
i neffectiveness other than a reference to the renmaining grounds.
Therefore, the Court’s analysis begins with G ound 2. In addition,
the Court will group some of the grounds together for ease of
di scussi on.



do so, in order to provide mnimally conpetent professional

representation.” United States v. Kauffman, 109 F.3d 186, 190 (3d

Cr. 1997). In the instant case, there is no evidence as to the
extent of the investigation conducted by trial counsel. In
addition, it is uncertain whether there was any cause to conduct an
investigation into the propriety of the wiretaps. However, there
is extensive evidence in the record of Petitioner’s counsel’s
know edge of the process the authorities went through in obtaining
a warrant on the Petitioner’s cellular phone.

FBI Special Agent O Neill testified at the trial and di scussed
the obtaining of authorizations for wretaps. On  cross-
exam nation, Special Agent O Neill testified that the FBI obtained
aut horization for a wiretap on the phone of Felix Perez based upon
information that Felix Perez was a drug dealer as well as pen
register informati on and possi bly surveillances. See May 8, 1996
Tr. Transcript at 75:2-77:1. Special Agent O Neill then went on to
testify that in the course of nonitoring the wiretap on Felix

Perez’s phone, the authorities intercepted a drug-related

conversation involving the Petitioner. See May 8, 1996 Tr.
Transcript at 77:3-78:4. After the interception of the
conversati on, a confidential i nf or mant , Roberto Gonzal ez,

identified the voice in the phone conversation as that of M ke
Perez. See May 8, 1996 Tr. Transcript at 77:3-78:4. Armed with

the taped conversation and the voice identification, the FBI



recei ved authorization to place a pen register on the tel ephone of
the Petitioner. See May 8, 1996 Tr. Transcript at 81:8-82-7. An
exam nation of the pen register revealed that three of the prior
intercepted drug-rel ated phone conversations were actually nade
fromthe cel lul ar phone which bel onged to the Petitioner. See My
8, 1996 Tr. Transcript at 86:1-7. After receiving information from
two cooperating wtnesses that the cellular phone was that of the
Petitioner, the FBI received authorization froma judge to place a
wWretap on the Petitioner’s cellular phone. See May 8, 1996 Tr.
Transcript at 86:15-87:25. Based upon information obtained from
the wiretap of the cellular phone and surveillance, the FBI
obtai ned authorization to wretap the land Iline at Fabiola
Echeverry’s residence on Decatur Street in Philadel phia. See My
8, 1996 Tr. Transcript at 87:23-90:7. The steps taken by |aw
enforcenent to secure wiretap authorizations are appropriate.

The Petitioner does not point to specific deficiencies wth
the procedures utilized by |law enforcenent as discussed above
There is no discussion of case law which, if analogized to the
facts before the Court, would nerit striking down the Court
authorized wretaps and any evidence which flowed from them
| nstead, the Petitioner encourages the Court to speculate that if
an i nvestigation was conducted it “would have very likely resulted
in a viable attack of the Court authorized wiretaps.” See Pet'r

Supp. to 8§ 2255 Mdt. at 4. There is nothing in the record to



support this contention.

The only specific objection made by the Petitioner is that the
original basis for the wiretap was an incorrect statenent that the
Petitioner was engaged in a drug conversation with Felix Perez.
See Pet’'r Supp. to § 2255 Mot. at 4. Felix Perez asserts, via
affidavit, that he never engaged in drug conversations with the
Petitioner. See Pet'r Supp. to 8 2255 Mot. at 4. However, this is
an incorrect statenent of the facts that led to the authorization
of the wiretap on the Petitioner’s cellular phone. Special Agent
O Neill testified that a drug-rel ated conversation involving the
Petitioner was intercepted by authorities who were nonitoring the
phone of Felix Perez. See May 8, 1996 Tr. Transcript at 77:25-
78: 4. However, Special Agent O Neill testified that the
conversation took pl ace between the Petitioner and OGscar Caberrera,
not Felix Perez. See May 8, 1996 Tr. Transcript at 81:15-16
Therefore, the affidavit of Felix Perez does not inpugn the
legitimacy of the initial wiretap authorization.

Because Petitioner’s trial counsel’s cross-examnation of
Speci al Agent O Neill revealed that trial counsel was well aware of
the factual circunstances surroundi ng the issuance of the wretap
aut hori zations, the Court finds that the decision not to
investigate the validity of the wiretap authorizations does not
fall outside of the wde range of professionally conpetent

assi st ance. Even if the Court were to find that counsel should



have investigated the issue further, the Court finds that the
failure to do so did not prejudice the Petitioner because all of
the record evidence indicates that the wiretaps were properly
conducted pursuant to Court authorization. Finally, the Court
finds that the failure of previous <counsel to pursue an
investigation into the affidavit of Felix Perez was not ineffective
at all inlight of the fact that it does nothing to contradict the
validity of the authorizations at issue.

For the foregoing reasons, the Court finds that the
Petitioner’s grounds for relief nunbered two and three do not
entitle himto relief.

B. Newl v Di scovered Evidence (G ound 4).

The Petitioner next contends that his trial and appellate
counsel were ineffective for failing to file a notion for a new
trial based on newy discovered evidence under Federal Rule of
Crimnal Procedure 33. See Pet’r Supp. to 8 2255 Mot. at 7. This
contention stens fromthree affidavits or statenents received by
the Petitioner subsequent to his trial which underm ned the
credibility and factual positions taken by several key governnent
W tnesses. See Pet’'r Supp. to 8 2255 Mot. at 7. The affidavits
were obtained from Juan Hernandez (inpugning the testinony of
Ri cardo Hai nes), WIIliamCartagena (contradicting the testinony of
Fabi ol a Escheveroy), and Nicholas Del gado (inpeaching hinself).

See Pet’'r Supp. to 8§ 2255 Mot. at 7. The Petitioner believes that

10



this informati on woul d have had a serious inpact on his conviction
and sent enci ng and shoul d have been explored nore fully by counsel .
See Pet’'r Supp. to 8§ 2255 Mot. at 8.

Atrial court will not order a newtrial on the basis of newy
di scovered evidence if the evidence is nerely cunulative or
i npeaching unless it is likely to result in an acquittal. See

&overnnment of the Virgin Islands v. Lima, 774 F.2d 1245, 1250 (3d

Cir. 1985)(enunerating five requirenents that nust be net for new

trial); see also United States v. Adans, 759 F.2d 1099, 1108 (3d

Cr. 1985)(“evidence . . . was nerely inpeaching and al nost
certainly would not produce an acquittal). Al of the testinony
proffered by these late witnesses is inpeachnent evidence and
therefore, it is very unlikely that it would support a notion
pursuant to Rule 33. The Court cannot find that Petitioner’s
counsel was ineffective for failing to pursue argunents supported
only by inpeachnent evidence.

Even if counsel was ineffective for failing to raise these
argunents, the Court finds that a failure to investigate these
| eads would have had no prejudicial effect on the Petitioner
because the i nformati on woul d not have produced a successful notion
under Rule 33. As a prelimnary matter, Nicholas Del gado never
testified at trial. \Wien Del gado’s nane was nentioned, Specia
Agent O Neill testified that he was a Iiar who had lied to the FBI

on a regul ar basis. See May 8, 1996 Tr. Transcript at 87:3-7. It

11



is not conceivable that any additional information on N chol as
Del gado woul d have had any inpact on the trial. |In addition, M.
Echeverry and M. Haines were wtnesses who received plea
agreenents in exchange for their testinony. See May 8, 1996 Tr.
Transcript at 3-10 (Echeverry); see also My 13, 1996 Tr.
Transcript at 6-7 (Haines). The Court’s instructions to the jury
included a charge that “a wtness who hopes to gain favorable
treatnent in his or her owmn case, nmay have a reason to nake fal se
statenents because he or she wants to strike a good bargain with
the Governnent. So, while a witness of that kind nay be entirely
truthful when testifying, you should consider such individual’s
testinony with caution.” See May 14, 1996 Tr. Transcript at 7-47.
Wth such a cautionary instruction, it is clear that the jury was
| ooking at their critically at their testinony. |In addition, they
were extensively cross-exam ned and their credibility called into
gquestion regarding their roles in the drug enterprise. See May 9,
1996 Tr. Transcript at 4-36:19-4-62:13 (Echeverry); see also My
13, 1996 Tr. Transcript at 6-91:24-6-108:5(Haines). It was not the
credibility of these witnesses that resulted in the Petitioner’s
conviction, it was that their testinony was | argely corroborated by
audi o-t apes. It is not reasonable to expect that further
i npeachnent woul d have made a difference in the jury' s eval uation
of their testinony.

For the foregoing reasons, the Court finds that the

12



Petitioner’s ground for relief nunber four does not entitle himto
relief.

C. Failure to Rebut Quideline Calcualtion (Gound 6 and 7)°2.

The Petitioner next attacks the performance of his trial and
appel | ate counsel arguing that they failed to devel op and present
evi dence whi ch woul d have rebutted nmuch of the evidence the Court
relied upon in making its weight determ nations for guideline
calculations and as a result, the factual determnations relied
upon by the Court at sentencing were grossly erronueous. See Pet’'r
Supp. to 8 2255 Mot. at 8. The Petitioner reasserts his position
t hat he was not the nmaj or drug deal er that the w t nesses suggest ed.
See Pet’r Supp. to 8 2255 Mot. at 8. This contention was clearly
rejected by the jury. The Petitioner asserts that the “new
evi dence” regarding Ms. Echeveroy’'s role as the head of a large
scal e drug operation would have supported his theory. However
this information was before the jury because it was elicited by
Petitioner’s counsel during cross-examnation of M. Haines. See
May 13, 1996 Tr. Transcript at 6-92. Because the Court finds that

the issues were properly presented to the jury and the “new
evi dence” woul d have no i npact on that result, the Court finds that
the Petitioner’s counsel’s performnce was not deficient in failing
to further develop these lines of inquiry. In addition, because

the Court rejects the Petitioner’s contentions, the Court finds

2 The Petitioner’s notion does not contain a ground for relief nunbered 5.

13



that the factual findings on which the Court’s sentence were based
were not grossly erroneous.

For the foregoing reasons, the Court finds that the
Petitioner’s grounds for relief nunbered six and seven do not
entitle himto relief.

D. Pl ea Bargai ni ng Di scussi ons (G ound 8).

The Petitioner contends that his trial counsel was ineffective
because he never fully di scussed pl ea bargai ni ng opportunities with
him See Pet’'r Supp. to 8 2255 Mot. at 8-12. Cearly, the record
is devoid of any information on the content of conversations
between counsel and the Petitioner. For that reason, the
Gover nnent reconmends that an evidentiary hearing be held. Because
the Petitioner’s allegations, if proven, could entitle him to
relief, the Court will grant the Petitioner an evidentiary hearing
on this claim The Court, however, wll reserve analysis under

Strickland until such tinme as the Court can nake a neani ngful

determ nation upon the facts adduced at the evidentiary hearing.

E. Apprendi dains (Gounds 9 and 10).

The Petitioner nmakes two clains which rely on the Suprene

Court’'s decision in Apprendi v. New Jersey decided on June 26

2000. 120 S.Ct. at 2348. See Pet’'r Supp. to § 2255 Mot. at 13-15.
This Court has already deci ded that Apprendi announced a new rul e
of lawwhich is not retroactive to cases on coll ateral review See

United States v. Rodriguez, No.CRIMA. 94-0192-10, 2001 W 311266,

14



at *6 (E.D.Pa. March 28, 2001); see also United States v. G bbs,
125 F. Supp. 2d 700, 707 n. 10 (listing cases that have deci ded t hat
Apprendi is not retroactive to cases on collateral review). Inthe
i nstant case, the Petitioner’s conviction becane final on February
21, 1999. Therefore, evenif the Petitioner’s facts inplicated the
ruling of Apprendi, the Petitioner would be unable to gain relief.
The Petitioner mstakenly asserts that this Court’s ruling in
Rodriguez relied on G bbs in comng toits conclusion. However, in
Rodri guez, this Court adopted and approved of the reasoning put
forth by the Court in G bbs and the six other concurring courts

noted in that opinion. See Rodriguez, 2001 W. 311266, at *6. The

Court stands by that anal ysis.

For the foregoing reasons, the Court finds that the
Petitioner’s grounds for relief nunbered nine and ten do not
entitle himto relief.

F. Conmpet ence (G ound 11).

The Petitioner next clainms that he is entitled to a newtrial
based upon the fact that during his trial he was severely addicted
to heroin and unable to appreciate the proceedi ngs against him
However, this issue was addressed pre-trial. See Pet’'r Supp. to 8
2255 Mot. at 11. The Governnent noved for a conpetency hearing and
the Petitioner’s attorney opposed it. Clearly this issue was
contenplated by the Petitioner and his attorney and rejected. As

a prelimnary matter, the Court need not decide whether

15



Petitioner’s counsel was ineffective for failing to argue that
Petitioner was inconpetent because it is irrelevant. The Court
conduct ed a conpet ency heari ng over defense counsel’s objection and
the Petitioner was found to be conpetent. Therefore, even if the
Petitioner’s counsel had argued he was i nconpetent, the i ndependent
evi dence woul d have resulted in a finding of conpetence.

For the foregoing reasons, the Court finds that the
Petitioner’s ground for relief nunber el even does not entitle him
to relief because the i ssue of conpetency was adjudicated prior to
trial.

G Faulty | ndi ctnment Reqgardi ng Count 11 (G ound 12):3.

The Petitioner contends that count 11 of the indictnment nust
be vacated because the underlying predicate act charged in that
count was shown to be false. See Pet’r Supp. to 8§ 2255 Mot. at 16.
This contention hinges on the |anguage in the indictnment which
states that “on or about March 3rd, 1993, at approxinmately 12: 33
p.m” the Petitioner asked Isaac Bonilla to “sell” him cocaine.
See Pet’'r Supp. to 8§ 2255 Mbt. at 17. In their response, the
Governnent correctly points out that the exact termnology is
irrel evant. Count 11 <charged the Petitioner wth wusing a
communi cation device in furtherance of the drug conspiracy

contained in Count 1 of the indictnent. The Petitioner was found

3 @ound nunber 12 actually contains two separate contentions. The Court will
address these two contentions separately.

16



guilty of Count 1 and M. Bonilla (Rivera) testified that the
t el ephone conversation that took place on March 3, 1993 invol ved
di scussions of drugs. Wether or not the Petitioner was a “buyer”
or “seller” isirrelevant in determning guilt on conspiracy to use
a communi cations device in furtherance of the drug conspiracy. As
a result, Petitioner’s counsel’s performance cannot be consi dered
deficient for failing toraise this issue. In addition, if it was
raised, it would have been rejected. Therefore, there was no
prejudice to the Petitioner.

For the foregoing reasons, the Court finds that the
Petitioner’s ground for relief nunber twelve as it relates to the
accuracy of Count 11 of the indictnent does not entitle himto
relief.

H. The Court’s Jury Charge (G ounds 12, and 14).

The Petitioner’s nakes several objection to the instructions
giventothe jury by the Court. First, the Petitioner asserts that
the i nstructions regardi ng Counts 10, 11, 14, and 15 were i ncorrect
inthat they all owed both conspiracy and distribution to be used as
the fel ony upon which to base a finding of guilt as to those counts
while the indictnent charges only conspiracy as the proper
predi cate felony. See Pet’'r Supp. to 8§ 2255 Mdt. at 18. In
addition, the Petitioner contends that the Court’s charge regarding
conspiracy was m splaced and confusing. See Pet’'r Supp. to § 2255

Mot. at 22-23. A reading of the conplete charge, however, reveals

17



that the instruction given to the jury was proper.
A jury instruction wll be the basis for collateral relief

only when ““the ailing instruction by itself soinfected the entire
trial that the resulting conviction violates due process.’” United

States v. Frady, 456 U S 152, 169, 102 S. . 1584, 1595

(1982) (quoting Henderson v. Kibbe, 431 U S 145, 154, 97 S C.

1730, 1736 (1977)). “‘[A] single instructionto a jury my not be
judged in artificial isolation, but nust be viewed in the context

of the overall charge.”” Id. (quoting Cupp v. Naughten, 414 U. S.

141, 147, 94 S. Ct. 396, 400 (1973)). In the Court’s instructions
tothe jury, the Court nmade clear that to be convicted under Counts
10, 11, 14, and 15, the jury would have to find that the “tel ephone
was used in commtting or caused to be used in facilitating the
comm ssion of the drug felony specified in each count.” See My
14, 1996 Tr. Transcript at 7-95:14-16. The Petitioner’s objection
ignores this instruction to the jury and the unequivocal nature in
which it explains that the jury nust refer to the charges in each
count. Wien the jury referred to each count, it becane clear that
the only conduct charged in terns of using tel ephone conmuni cati ons
was the conspiracy count. See May 14, 1996 Tr. Transcript at 7-
82:3-7-84:9. In addition, the Petitioner has contested that
portion of the Court’s charge where the Court states that “[i]f you
find that the conspiracy succeeded in acconplishing its unlawful

pl ans, the defendants may be found guilty of [substantive of fenses]

18



even though they did not actually participate in the act
constituting the offenses. Therefore, if you find the defendant is
guilty of conspiracy as charged in count 1, you may al so find the
def endant guilty of the substantive offenses charged i n sone of the
other counts in the indictnent.” The Petitioner argues that this
instruction was confusi ng because sone of the charges against him
were not |isted as objects of the conspiracy. However, the
Petitioner ignores the remaining |anguage of that portion of the
charge which states: “[t]o do so, you nmust find that the Governnent
has proved beyond a reasonable doubt, . . . the substantive
of fenses defined in those substantive counts were commtted
pursuant to the conspiracy.” See May 14, 1996 Tr. Transcript at 7-
91: 19- 24. The Court finds that viewed as a whole, these
instructions were conpletely proper. The Court finds that
Petitioner’s counsel was not deficient for failing to raise this
issue. In addition, the Court finds that the instruction to the
jury resulted in no prejudice to the Petitioner.

For the foregoing reasons, the Court finds that the
Petitioner’s grounds for relief nunbered twel ve and fourteen do not
entitle himto relief.

| . The Verdict Fornms (G ound 13).

The final contention raised by the Petitioner is that although
Count 1 of the indictnent alleged a conspiracy in violation of 21

US. C § 846, the verdict sheet incorrectly cited the rel evant

19



statutory provisions as 21 U S.C 8§ 841(a)(1)(A) and 21 U S.C 8
841(b) (1) (A (2). See Pet’'r Supp. to 8§ 2255 Mdt. at 21. However,
the verdict form correctly asked the jury to find guilt or
i nnocence as to whether the Petitioner “did know ngly and
intentionally conspire, conbine, and agree together and wth
others, to distribute in excess of five kilograns of . . .cocaine.”
Conbined with the Court’s instructions regardi ng conspiracy, any
error which resulted from a mscitation to a statute is nost
certainly harmess. Certainly, the Petitioner cannot sustain an
i neffective assistance of counsel claim on such an allegation.
Even if he could, the Court finds that the Petitioner was not
prejudiced by the error on the verdict form

For the foregoing reasons, the Court finds that the
Petitioner’ s ground for relief nunber thirteen does not entitle him
to relief.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: No. 94-192-1
V.
: (CIVIL ACTI ON
M KE PEREZ : No. 00- 4995)
ORDER

AND NOW this 31%t day of July, 2001, upon consideration of the
Movant M ke Perez’s Supplenent to H's Previously Filed § 2255
Petition (Docket No. 502), the Governnent's Response to Myvant’s
Petition for Relief Under 28 U S.C. 8§ 2255 (Docket No. 506), and
t he Def endant’ s Reply to Governnent’s Response to Movant’s Petition
for Relief Under 28 U S.C. § 2255 (Docket No. 516), IT IS HEREBY
ORDERED t hat :
1. the Court shall hold an Evidentiary Hearing regarding
G ound 8 of the Petitioner’s Mtion on OCTOBER 12, 2001,
at 10:00 a.m in Courtroom 9A, 601 Market Street,
Phi | adel phi a, Pennsyl vani a;

2. Gounds 1, 2, 3, 4, 6, 7, 9, 10, 11, 12, 13, and 14 are
DI SM SSED W TH PREJUDI CE; and

3. a certificate of appealability is not granted as to
Grounds 1, 2, 3, 4, 6, 7, 9, 10, 11, 12, 13, and 14
because Petitioner has not nmade a substantial show ng of

the denial of a Constitutional right.



BY THE COURT:

HERBERT J. HUTTON, J.



