IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHM DT, LONG & ASSCC., INC. ClVIL ACTI ON
V. :
AETNA U. S. HEALTHCARE, | NC. : NO.  00- Cv- 3683
VEMORANDUM
Padova, J. July , 2001

Before the Court are Plaintiff’s Mdtion for Partial Summary
Judgnent and Defendant’s Mtion for Summary Judgnent. For the
reasons that follow, the Court denies Plaintiff’s Mdtion and grants
in part and denies in part Defendant’s Moti on.

| . BACKGROUND*

Def endant Aetna U. S. Healthcare Inc. (“Aetna”) admnisters
sel f-funded nedical benefit plans on behalf of enployers. 1In
performng this service, Defendant pays to the enployer’s
heal t hcare provider all of the nedical clains covered under the
enpl oyer’s benefit plan relating to the provided services. The
enpl oyer then reinburses Defendant for the anmpunts paid to the
heal t hcare provi ders and pays Def endant an addi ti onal
admnistrative fee. Plaintiff is a corporation retained by
enpl oyers to conduct audits of the clainms admnistration of the

enpl oyer’ s benefit plan perfornmed by the adm nistrators. The goal

The following facts are derived fromPlaintiff’s Conplaint.
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of Plaintiff’s audits are to recover any overpaynents nmade by the
enpl oyer to the clains adm ni strator

Begi nning in 1995, U S. Healthcare (“USHC’) retained Plaintiff
as aforensic expert inlitigationinitiated by Brokerage Concepts,
Inc. against USHC (“BCI WMatter”). In the course of this
consul tation, USHC gave Plaintiff access to information related to
USHC s clains admnistration. Plaintiff, however, did not testify
at the trial. The initial trial resulted in a verdict adverse to
USHC. USHC successful |y appeal ed the adverse result and obtai ned a
new trial. In Novenber 1998, Defendant notified Plaintiff of the
pendency of a newtrial in the BCl Matter. By this tinme, USHC had
becone Defendant and Plaintiff was in the process of auditing
Def endant on behalf of a client. In response to the notification,
Plaintiff requested Defendant sign a rel ease waiving any conflict
of interest. Defendant refused to execute the waiver and did not
use Plaintiff as an expert in the BCl Matter’'s retrial.

Throughout 1999, Plaintiff was retained by five enployers? to
audit Defendant’s admnistration of their nedical benefits plans.
When the Enployers notified Defendant of their retention of
Plaintiff to conduct the inpending audits, Defendant sent letters

to the Enployers refusing to permt Plaintiff to conduct any

2The enpl oyers included Kraft General Foods (“Kraft”),
O ficeMax Corporation (“OficeMax”), Sears, Roebuck & Conpany
(“Sears”), Sara Lee Corporation (“Sara Lee”), and Dainler-
Chrysler Corporation (“Chrysler”) (collectively “Enployers”).
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audi ts.

1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its nmotion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” |d.
at 325. After the noving party has nmet its initial burden, “the
adverse party’s response, by affidavits or otherw se as provided in

this rule, nust set forth specific facts showing that there is a



genui ne issue for trial.” Fed. R Gv. P. 56(e). That is, sumary
judgment is appropriate if the non-noving party fails to rebut by
maki ng a factual show ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Evi dence introduced to defeat or support a notion for sunmary

j udgnment, however, nust be capable of being adm ssible at trial.

Callahan v. AEV, Inc., 182 F.3d 237, 252 n.11 (3d Gr. 1999)(citing

Petruzzi's | GA Supernmarkets, Inc. v. Darling-Del aware Co., 998 F. 2d

1224, 1234 n. 9 (3d Cr. 1993)). The Court nust view the evidence
presented on the notion in the light nost favorable to the opposing
party. Anderson, 477 U S. at 255.

L1l DI SCUSSI ON

On July 21, 2000, Plaintiff filed suit against Defendant
alleging two clains: tortious interference with contract and
defamation. In its Answer filed Decenber 18, 2000, Defendant
asserted four counterclains. Inits instant Mtion, Plaintiff seeks
summary judgnent on both Defendant’s counterclains and its own

clains. Defendant seeks summary judgnent only on Plaintiff’s

clains. The Court w |l address each party’ s clains in turn.
A Cross-Motions for Sunmmary Judgnent on Plaintiff’s
d ai s

Both parties seek sumary judgnment in their favor on
Plaintiff’s clains of tortious interference wth contractual

relations and defamation. The Court has considered each party’s
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summary judgnment notion separately. See WIllians v. Phil adel phia

Housi ng Authority, 834 F. Supp. 794, 797 (E.D. Pa.), aff’'d, 27 F. 3d

560 (3d Cir. 1994). For the reasons that follow, the Court
determnes that a genuine issue of naterial fact exists wth
respect tothe interference with contract claimonly as prem sed on
Plaintiff’s contract with Sears. Summary judgnment in favor of
either party with respect to that part of the claimis therefore
precluded. Plaintiff, however, |acks evidence creating a genuine
i ssue of material fact as to essential elenents of the interference
wWith contract claimw th respect to the other contracts upon which
the claimis prem sed. Defendant, therefore, is entitled to summary
judgnment on the interference with contract claim as based on
contracts with Kraft, OficeMax, Sara Lee, and Chrysler. Simlarly,
no issue of material fact exists with respect to two essential
el enents of Plaintiff’s defamati on clai mand Defendant is entitled
to sunmary judgnent on that claimas a matter of |aw

1. Tortious Interference with Contract

Plaintiff’s Conplaint alleges that Defendant tortiously
interfered with its contracts with Kraft, Sears, Sara Lee,
O ficeMax, and Chrysler by advising themthat it would not permt
Plaintiff to conduct an audit of their nedical plans and asserting
t he existence of a conflict of interest.

The tort of interference with contract provides that one who

intentionally and inproperly interferes with the perfornance of a



contract between another and a third person by causing the third
person not to performthe contract is subject to liability to the
other for the pecuniary loss resulting from the failure of the

third person to performthe contract. Maier v. Mretti, 671 A 2d

701, 707 (Pa. Super. C. 1996) (citing Restatenent (Second) of
Torts 8 766). To maintain an action for intentional interference
with contractual relations, the plaintiff nust establish: (1) the
exi stence of a contractual relation between the conplainant and a
third party; (2) purposeful action on the part of the defendant,
specifically intended to harmthe existing relation, or to prevent
a prospective relation from occurring; (3) the absence of a
privilege or justification on the part of the defendant; and (4)
the occasioning of actual Iegal danmage as a result of the

def endant's conduct. See Shiner v. Miriarty, 706 A 2d 1228, 1238

(Pa. Super. C. 1998); Kachmar v. Sungard Data Sys., Inc., 109 F. 3d

173, 184 (3d G r. 1997) (citing Thonpson Coal Co. v. Pike Coal Co.,

412 A 2d 466, 471 (Pa. 1979)).
Pl ainti ff adduces evidence of the existence of a contractual
relation between it and each Enployer to conduct an audit of

Def endant, as well as interference with each contract.® See e.q.

SWth respect to Chrysler, Plaintiff presents evidence
creating a genuine issue of material fact as to the existence of
an oral contract to audit Defendant. PI. Mt. Ex. 13 at 177-79;
Pl. Mt. Ex. 27, 28, 29. This evidence is sufficient to survive
sumary judgnent because oral agreenments in which the parties
agree to essential ternms and intend to be bound may be
enforceable. See e.qg. Shovel Transfer & Storage, Inc. v. PLCB,
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Pl. Mt. for Summ J. (“Pl. Mdt.”) Ex. 35, 36 (Kraft); PI. Mdt. EX.
39, 40, 41 (OficeMax); PI. Mt. Ex. 46, 47, 48 (Sara Lee); Pl

Mot. Ex. 51, 52, 53 (Sears); PI. Mot. Ex. 30 (Chrysler); PI. Opp.
to Def. Mot. for Summ J. (“Pl. OQop.”) Ex. HH Wth respect to each
Enpl oyer except Sara Lee, the record contains evidence creating a
genui ne issue of material fact as to inpairnment of the contractual
rel ati on and causation.* Pl. Mt. Ex. 29, 33 (Chrysler); Def. Mt.
for Suntm J. (“Def. Mdt.”) Ex. 3 at 64; Pl. Mt. Ex. 36, 37
(Kraft); PI. Mt. Ex. 41, 43 (OficeMax); PI. Mt. Ex. 53, 54
(Sears). Plaintiff, however, fails to submt any evidence
indicating that its contract with Sara Lee was inpaired by
Defendant’s alleged interference. To the contrary, the record
indicates that Plaintiff is still conducting an audit of Defendant
on behal f of Sara Lee. Def. Mdt. Ex. 3 at 61, 63. For this reason,

Plaintiff may not rely onits contract with Sara Lee as a basis for

739 A 2d 133, 138 (Pa. 1999); Storms v. O Malley, Nos. 1510

HSBG 1998, 1509 HSBG 1998, 2001 W. 688477, at *6 (Pa. Super. C
June 20, 2001). Furthernore, to establish a claimfor
interference with prospective contractual relations, Pennsylvania
law only requires a “reasonable probability that contractual
relations will be realized.” TH Serv., Inc. v. Independence Bl ue
Cross, No.GCiv.A 98-CV-4835, 2001 W. 115041, at *12 (E.D. Pa. Feb.
1, 2001).

‘“Contrary to Defendant’s assertion, conplete termnation of
the contractual relation is unnecessary; only proof that the
third-party refused to performthe contract is required. See
Rest atenent (Second) of Torts 8 766 (1997); see al so Thonpson
Coal , 412 A .2d at 470 (adopting section 766); Frankel v.

Nort heast Land Co., Inc., 570 A 2d 1065, 1069 (Pa. Super. Ct.
1990) .




this claim

The Court rejects Defendant’s argunent that no genui ne issue
of material fact exists with respect to privilege, justification or
an intent to harm Interference is privileged when the actor
believes in good faith that his legally protected interest may
ot herwi se be inpaired by the perfornmance of the contract. Schul man

v. J.P. Morgan Investnent Mygnt., Inc., 35 F.3d 799, 810 (3d Cr.

1994) (citing Restatenent (Second) of Torts 8 733 (1979)). This
privilege is closely related to the i ssue of intent to harmand has
not been precisely defined. Schul man, 829 F. Supp. 782, 787 (E. D

Pa.), aff’d 35 F.3d 799 (3d Gr. 1994) (quoting Advent Sys., Ltd.

v. Unisys Corp., 925 F.2d 670, 673 (3d Cir. 1991)). Were the

defendant acts out of a reasonable good faith belief in the
propriety of its action, intent to harmis |acking and a claimfor
tortious interference wth contract cannot be nmintained. See,

e.qg., TH Serv. Group, 2001 W 115041, at *13; People's Mrtgage Co.

v. Fed. Nat’'|l Mdrtgage Assoc., 856 F. Supp. 910, 940-42 (E D. Pa.

1994). Wien a defendant acts at least in part to protect sone
legitimate concern that conflicts with an interest of the
plaintiff, aline nmust be drawn and the i nterests eval uated. Advent

Sys., 925 F. 2d at 673 (citing D enn v. Point Park Coll ege, 272 A 2d

895, 899 (Pa. 1971)). Cenerally, the central inquiry in the
eval uation is whether the interference is "sanctioned by the rules

of the game which society has adopted [defining] socially



acceptable conduct which the law regards as privileged." I1d.
(quotation omtted).

Sever al factors nust be considered to determne if
interference is privileged or justified: (a) the nature of the
actor's conduct; (b) the actor's notive;(c) the interests of the
other with which the actor's conduct interferes; (d) the interests
sought to be advanced by the actor; (e) the social interests in
protecting the freedomof action of the actor and the contractual
interests of the other; (f) the proximty or renoteness of the
actor's conduct to the interference; and (g) the rel ati ons between

the parties. Kelly-Springfield Tire Co. v. D Anbro, 596 A 2d 867,

871 (Pa. Super. C. 1991) (citing Restatenent (Second) of Torts §
767 (1977)). Truth is not a defense to liability for interference

with contract. Collincini v. Honeywell, Inc., 601 A 2d 292, 296

(Pa. Super. C.), appeal denied, 608 A . 2d 27 (Pa. 1992).

After reviewing the evidence contained in the record and
considering the argunents of both parties, the Court determ nes
that genuine issues of material fact exist with respect to the
el emrents of intent and lack of privilege. Accordi ngly, neither
party is entitled to summary judgnent as a matter of law on this
basi s.

Last, Defendant challenges Plaintiff’s ability to adduce
evi dence of damages. The undi sputed record evi dence i ndi cates that

Plaintiff’s fees under the nmjority of the contracts with the



Enpl oyers are contingent based on the anount recovered by the
Enmpl oyer from Defendant following the audit and are reduced by
Plaintiff’s costs to conduct the audit. PI. Mt. Ex. 35 at 2, 39 at
2, 51 at 2-3. Defendant argues that Plaintiff |acks evidence
indicating that it woul d have | ocated any overcharges or recovered
any sunms from Defendant followng an audit and thus cannot
establish actual damages resulting fromthe termof the contracts.

"[A] jury may not award danages on the basis of specul ation

and conjecture.” Aircraft Guaranty Corp. v. Strato-Lift, Inc., 991

F. Supp. 735, 739 (E.D. Pa. 1998) (citations omtted). Under
Pennsyl vania |law, "[d]amages are speculative if the uncertainty
concerns the fact of damages not the anount." 1d. at 739-40. If the
uncertainty concerns only the anount of damages, summary | udgnent
is inappropriate. 1d. at 740.

Wth respect to OficeMax and Chrysler, Plaintiff argues that
it can establish the existence of danmages fromthe |loss of their
contracts based on evidence of an average audit recovery of three
to five percent of the historical <clains filed under other
enpl oyer’s benefit plans paid by healthcare adm ni strators other
than Defendant. See Pl. Opp. Ex. C Def. Mt. Ex. 50 at 273
Plaintiff, however, fails to submt any evidence supporting the
proposition that the recoveries fromaudits of other adnmi nistrators
is indicative of or relevant to whether any funds would likely be

recovered from Defendant. Plaintiff has never conpleted an audit
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of Defendant and submts no information relevant to the results of
audi ts of Defendant conducted by other auditors. See Def. Mdt. Ex.
50 at 273-74. The record is simlarly devoid of evidence show ng
that recoveries obtained fromother clains adm ni strators woul d be
simlar to those obtained from Defendant or would provide a
reasonable basis for estimating a recovery from Defendant. In
contrast, the record contains evidence that every enployer
contracts for different types of benefits and each adm ni strator
uses a different type of clainms paynent system Pl. Opp. Ex. C at
81-83. Every audit is unique and recoveries are not predictable but
depend on many vari abl es connected with the particul ar auditor and
the conpany being audited. Def. Mdt. Ex. 50 at 102; Def. Mdt. Ex.
3 at 82. Furthernore, Defendant submts evidence that sone audits
fail to generate any recovery for the client, or generate
recoveries in anounts less than Plaintiff’s expenses. See Def. Mt.
Ex. 64 at 2. Because Plaintiff fails to adduce sufficient evidence
creating a genuine issue of material fact as to the existence of
damages with respect to the OficeMax or Chrysler contracts,
Plaintiff may not maintain this claimon those contracts.

Wth respect to the Sears and Kraft contracts, Plaintiff
argues that it can establish the fact of actual damges from
Prudenti al | nsur ance Conpany’ s (“Prudential”) hi storica

overcharges of Sears.® Plaintiff contracted to audit Prudential on

°I't is undisputed that Prudential is owned by Defendant.
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behal f of Sears for the period of 1993 through 1998. PI. Mt. Ex.
52. Plaintiff submts evidence of an internal audit of Sears’
account conducted by Prudential during 1996 and 1997 that | ocated
and refunded approximately $13.6 mllion in overcharges for the
period between 1990 and 1995. $7 mllion of those overcharges
accunul ated during the period from 1993 to 1995. PI. Opp. Ex. A
Pl. Opp. Ex. B at 73. This evidence is sufficient to create a
genuine issue of material fact as to the fact of damages wth
respect to Defendant’s interference with the Sears contract.
Plaintiff, however, |acks evidence indicating that the result of
the Sears audit woul d be applicable to an audit of Kraft. G ven the
evidence indicating the variable nature of recoveries, Plaintiff
cannot rely on the denonstrated Sears overcharges to establish the
fact of damages for Kraft.

In summary, the record establishes a genui ne i ssue of nmateri al
fact with respect to all elenents of the claimonly insofar as it
is premsed on interference with Plaintiff’s contract with Sears.
Defendant is entitled to summary judgnent on this claim with
respect to the Chrysler, Kraft, Sara Lee, and O ficeMax contracts.

2. Def amati on

In an action for defamation, the plaintiff nust prove: (1) the
def amat ory character of the comrunication; (2) publication by the
defendant; (3) its applicationto the plaintiff; (4) understanding

by the recipient of its defamatory neani ng; (5) understandi ng by
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the recipient that the communication is intended to be applied to
plaintiff; (6) special harmto the plaintiff; and (7) abuse of a
conditionally privileged occasion. 42 Pa. Cons. Stat. Ann. 8§

8343(a) (West 2001); Tucker v. Philadelphia Daily News, 757 A 2d

938, 942 (Pa. Super. C. 2000). Plaintiff clains that Defendant’s
|l etters and comuni cations to the Enployers indicating the reasons
why it objected to Plaintiff as an auditor constitute |ibel.® See
Pl. Mt. Ex. 29, 36, 41, 48, 53. For the followi ng reasons, the
Court concludes that Plaintiff fails to establish the defamatory
character of the Refusal Letters, or any understanding by the
reci pient Enployers of their defamatory neaning.’ Accordingly,
Defendant is entitled to sunmary judgnent on this claim

In order for a statenment to be considered 1|ibelous or
sl anderous, the trial court nust nake a threshold determ nation as
t o whet her the conmuni cati on conpl ai ned of can be construed to have
the defamatory neaning ascribed to it by the conplaining party.

Baker v. lafayette College, 532 A 2d 399, 402 (Pa. 1987). In

reaching this conclusion, the court nust view the statenents in

context, and determne whether the statenent was nmaliciously

6Al t hough the wording of each letter varies slightly, the
letters contain substantially simlar statenments. For
conveni ence, therefore, the Court will refer to all such letters
sent by Defendant objecting to Plaintiff’s retention collectively
as ‘Refusal Letters.’

"Havi ng reached a deci sion on these grounds, the Court
declines to address the parties’ additional argunents.

13



written or published and tended "to bl acken a person's reputation
or to expose himto public hatred, contenpt, or ridicule, or to
injure himin his business or profession.” 1d. (quotation omtted).
The test to be applied in evaluating any statenent is "the effect
the article is fairly calculated to produce, the inpression it
woul d natural ly engender, in the m nds of the average persons anong

whomit is intended to circulate.” ld. (quotation omtted).

Under Pennsylvania law, only statenents of fact can support an
action for libel, not nmere expressions of opinion except where the
opi nion nmay reasonably be understood to inply the existence of

undi scl osed defamatory facts justifying the opinion. Elia v. Erie

Ins. Exch., 634 A 2d 657, 660 (Pa. Super. Ct. 1993) (citations

omtted); Baker, 532 A 2d at 402. Whether a particul ar statenent or
writing constitutes fact or opinion is a question of law for the
court to determne at the threshold. Elia, 634 A 2d at 660. Were
the communi cation contains statenents of fact, a conpl ete defense
to all civil actions for |ibel exists when it is found that a
publication is substantially true and is proper for public
informati on or investigation, and such publication has not been
mal i ciously or negligently nade. 42 Pa. Cons. Stat. Ann. 8§ 8342
(West 2001); Tucker, 757 A 2d at 942. The defendant has the burden
of proving the truth of the defamatory comuni cati on. 42 Pa. Cons.

Stat. Ann. 8§ 8343(b)(1) (West 2001); MKkitec v. Baron, 675 A 2d

324, 327 (Pa. Super. Ct. 1996).
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The central thrust of the Refusal Letters is Defendant’s
belief that Plaintiffs operated under a conflict of interest. See
Pl. Mt. Ex. 29, 36, 41, 48, 53. Thus, statenents in the Refusal
Letters of Defendant’s belief of the existence of a conflict of
i nterest cannot be construed to have a defamatory neani ng because
they are opinion. Furthernore, the Refusal Letters do not inply the
exi stence of undi scl osed defamatory facts but actually provide the
facts that Defendant believes support its evaluation. Defendant
adduces sufficient wuncontroverted evidence to prove that the
statenents of fact in the Refusal Letters are substantially true.
Plaintiff submts no evidence creating a genuine issue of materi al
fact with respect to truth, malice or negligence. Accordingly,
Defendant is entitled to sunmary judgnment on the defamation claim
on this ground.

Even if the Refusal Letters could be construed to be
defamatory, Plaintiff fails to submt any evidence creating a
genuine issue of mterial fact as to whether the Enployers
understood the Refusal Letters to be defamatory. Al of the
Enpl oyers save Kraft sent letters to Defendant disputing
Def endant’ s assertions and concl usi ons and i nsisting on conti nui ng
their contractual relationship with Plaintiff.® Def. Mt. Ex. 51,

52, 53, 55, 58; PI. Mot. Ex. 54. Plaintiff is still acting as an

8There is no record evidence indicating that Kraft
understood the Refusal Letters to be defamatory.
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auditor for Sara Lee, Chrysler and Sears. Def. Mdt. Ex. 3 at 61-62;
Pl. Mt. Ex. 27, 28. Furthernore, at |east one Enpl oyer viewed the
truth or falsity of Defendant’s statenents to be irrelevant. Def.
Mot. Ex. 49 at 26-28, 31. Since the record | acks evidence creating
a genuine issue of material fact as to this elenent, Defendant is
entitled to summary judgnent on this ground as well.

B. Plaintiff’'s Motion for Summary  Judgnent on
Def endant’s Countercl ai ns

Plaintiff seeks summary judgnent on each of Defendant’s
counterclains. The Court w || address each counterclai m based on
the argunents set forth in Plaintiff’'s original Mtion and
Def endant’ s Response only.”®

1. Breach of Contract

Counterclaim One alleges that Plaintiff breached a contract
with Defendant by failing to provide consultation services as a
litigation expert inthe BCl Matter. To prove a claimfor breach of
contract, a plaintiff nust establish: (1) the existence of a
contract, including its essential terns; (2) a breach of a duty

i nposed by the contract; and (3) resultant danmages. WIllians v.

Nati onw de Mut. Ins. Co., 750 A 2d 881, 884 (Pa. Super. C. 2000).

Plaintiff initially argues that Defendant | acks standing to sue for

breach of the agreenent. Plaintiff further contends that Defendant

°By Order dated July 23, 2001, the Court struck Plaintiff’'s
reply brief fromthe record for failure to comply with Court
policy and Local Rule of G vil Procedure 7.1(c).
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| acks evidence establishing the existence of a contract between
Plaintiff and Aetna, a breach thereof, or resultant danmages.

The contract that fornms the basis of Defendant’s counterclaim
i's an engagenent letter sent by Plaintiff in which Plaintiff agrees
to provide consulting services and prepare expert testinony on
their findings for USHC in connection with the BC Matter
(“Engagenent Letter”). Def. Mt. Ex. 8. Plaintiff argues that
Def endant | acks standing to sue based on a contract entered into
with USHC. The Court rejects Plaintiff’s argunent. The undi sputed
record evidence indicates that USHC and Defendant are the sanme
conpany and that USHC changed its nanme through filings with the
Pennsyl vani a Departnent of State to Aetna U. S. Healthcare, Inc, and
then to Aetna, Inc.* PI. Mot. Ex. 4 at 14-15; Def. Mt. Ex. 7 T 8;
Def. Mot. Ex. 7C. There is no basis for concluding that Defendant
is not a party in interest to the Engagenent Letter.

Next Plaintiff argues that Defendant |acks evidence that

Plaintiff breached the Engagenent Letter. The Engagenent Letter

Pl ainti ff does not dispute for the purposes of this Mtion
t hat the Engagenent Contract represents an enforceable contract.

“The Court further notes that under Pennsylvania |aw, when
a corporate entity nerges with another entity, the consolidated
corporation succeeds to the contractual rights and other rights
of action of the constituent entities. See 15 Pa. Cons. Stat.
Ann. 8 1929(b) (West 2001); Santa Fe Energy Resources, Inc. v.
Manners, 635 A 2d 648, 624 (Pa. Super. C. 1993). Accordingly,
even in the event of a nerger, Defendant woul d have standing to
assert a breach of the Engagenent Contract as well. See PlI. Mot.
Ex. 5.
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st at es:
Thi s engagenent letter foll ows our brief phone
conversation of Thursday, February 15 in which
we discussed vyour imediate need for
consulting and <clains auditing services
related to your pending litigation. . . .

As well, you require expert w tness services
whi ch may be used at trial.

We are prepared to dedi cate the consulting and

audit resources you require for the week of

February 19 in order to adequately prepare you

for depositions and file reviews as request ed.

Further, we will supply you with the clains

and systens audit and consulting resources you

require in order to prepare for trial in

addition to the required expertise you need

for expert testinmony related to our findings.

W look forward to our inmmediate engagenent

and to working with you toward a successful

conclusion to present and pending litigation.
Def. Mot. Ex. 8 (enphasis added). Defendant clains that Plaintiff
breached the Engagenent Letter by conditioning its provision of
expert services in connection with the BCl Matter retrial on
Defendant’s agreenent to a waiver and release of conflict of
interest. In support, Defendant submts a letter fromPlaintiff in
response to Defendant’s request for Plaintiff’s continued services
in connection with the BCl retrial, stating: “we may be able to
assi st you again given the attached rel ease and an agreenent on the
duties and tinmetable required.” Def. Ex. 20; see also Pl. Mdt. Ex.
4 at 108, 109-110. Plaintiff points to the italicized portions of
t he Engagenent Letter to support its argunent that the Engagenent

Letter required Plaintiff to provide services only in connection
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with the original trial of the BCl Mitter, and not with the
subsequent retrial

The interpretation of a contract is a question of | awthat may
properly be decided by the court, unless the court determ nes that

the contract is anbiguous. WB. v. Mitula, 67 F.3d 484, 497 (3d

Cir. 1995). Wuere the contract is anbi guous, the interpretation of
the anbiguous termis a question of fact for the jury. 1d. The
Engagenent Letter is anbiguous wth respect to the scope of
Plaintiff’s duties because the Engagenent Letter refers both to the
pending litigation, which incorporates the entire process, as well
as to trial. Accordingly, the neaning of the Engagenent Letter is
a question of fact to be determned at trial. The Court further
determ nes that Defendant submits sufficient evidence creating a
genui ne i ssue of material fact as to whether Plaintiff breached the
Engagenent Letter and danmages. See Def. Mdt. Ex. 8, 20; Def. Mem
in Qppositionto PI. Mdt. for Summ J. on Def. Counterclains (“Def.
Qpp.”) Ex. B. Accordingly, Plaintiff is not entitled to summary
j udgnment on Countercl ai m One.

2. Conver si on

Counterclaim Two asserts that Plaintiff unlawfully converted
Defendant’s confidential business information gained during the
course of Plaintiff’s service in the BCI Mtter. Plaintiff
initially argues that Defendant | acks evidence that it, as opposed

t o USHC, owned any confidential or proprietary information provided
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during the BCl Matter. As stated above, Defendant presents evi dence
that Aetna and USHC are the sane entity. Pl. Mot. Ex. 4 at 14-15;
Def. Mt. Ex. 7 ¢ 8; Def. Mt. Ex. 7C. Accordingly, Plaintiff’s
contention is without nerit.

Pennsyl vania | aw recognizes that trade secrets can be the

object of conversion. Fluid Power v. Vickers, lInc., G v.A No.

92- 0302, 1993 W. 23854, at *3 (E.D. Pa. Jan. 28, 1993). To prove a
claim for conversion of trade secrets, the plaintiff nust prove
that: (1) the plaintiff owns a trade secret; (2) the trade secret
was comunicated to the defendant wthin a confidentia

relationship; and (3) the defendant used the trade secret to the

plaintiff's detrinment. |d.; see also SI Handling Sys., Inc. V.

Heisley, 753 F.2d 1244, 1255 (3rd Cr. 1985); Van Prod. Co. V.

General Welding & Fabricating Co., 213 A 2d 769, 775 (Pa. 1965).

Pennsyl vani a courts have adopted the definition of a trade secret
given in the Restatement of Torts 8 757, Comment b (1939):

A trade secret may consist of any fornula
pattern, device or conpilation of information
which is used in one's business, and which
gives him an opportunity to obtain an
advant age over conpetitors who do not know or
use it. It my be a fornmula for a chem ca
conpound, a process of manufacturing, treating
or preserving materials, a pattern for a
machine or other device, or a |list of
custoners.

SI Handling, 753 F.2d at 1255; Tyson Metal Prod., Inc. v. MCann,

546 A . 2d 119, 121 (Pa. Super. C. 1988) (citations omtted). Sone

factors to be considered in determ ning whether given information
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is a trade secret are: (1) the extent to which the information is
known outside of the owner's business; (2) the extent to which it
is known by enpl oyees and ot hers involved in the owner's busi ness;
(3) the extent of neasures taken by the owner to guard the secrecy
of the information; (4) the value of the information to the owner
and to his conpetitors; (5) the anount of effort or noney expended
by the owner in developing the information; and (6) the ease or
difficulty wwth which the i nformati on could be properly acquired or

duplicated by others. Sl Handling, 753 F.2d at 1256 (citations

omtted); Tyson Metal, 546 A 2d at 121.

The Court determnes that a genuine issue of material fact
exists as to each elenment of the conversion claim Defendant
produces sufficient evidence to create a genui ne i ssue of materi al
fact that Plaintiff obtained proprietary information within a
confidential relationship. Pl. Mdt. Ex. 4 at 41-47, 50-56, 62-64,
67-68, 145-46, Ex. 19; Def. Mt. Ex. 1, 10. Gven the factua
di spute over the content and nature of the information disclosed to
Plaintiff during the course of the BC WMtter, whether the
information received by Plaintiff constitutes trade secrets under
the applicable I egal definitionis a question of fact for the jury

to determ ne. See West Mbuntain Poultry Co. v. Gress, 455 A 2d 651,

653-54 (Pa. Super. Ct. 1983); see also Tyson Metal, 546 A 2d at

121. Defendant’s subm ssions further create a genuine issue of

material fact as to whether Plaintiff used the information to
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Def endant’ s detrinment. See e.qg. Def. Opp. Ex. A at 3, C at 51-55;
Def. Mot. Ex. 50 at 273-74. Accordingly, Plaintiff is not entitled
to sunmary judgnent on Counterclai m Two.

3. Breach of Fiduciary Duty

CounterclaimThree states a claimfor breach of fiduciary duty
for allegedly using the confidential information |earned about
Defendant’s business to solicit Defendant’s clients into hiring
Plaintiff to audit Defendant.

I n Pennsyl vania, to state a claimfor breach of fiduciary duty
a plaintiff mnust establish that: (1) the defendant acted
negligently or intentionally failed to act in good faith and solely
for the benefit of the plaintiff in all nmatters for which he or she
was enployed; (2) the plaintiff suffered injury; and (3) the
agent's failure to act solely for the plaintiff's benefit was a

real factor in bringing about plaintiff's injuries. WH Managenent

V. Heine, No.ClV.A 99-Cv-3002, 1999 W 778319, at *2 (E.D. Pa
Sept. 30, 1999).

Def endant’s subm ssions create a genuine issue of material
fact as to each elenent of this claim For the reasons previously
stated with respect to Counterclains One and Two, the Court rejects
Plaintiff’s argunent that Defendant cannot assert any fiduciary
duty owed to USHC. The record contains evidence from which a
reasonabl e juror could conclude that Plaintiff failed to act in

good faith and for Defendant’s benefit resulting in injury
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sufficient to justify injunctive relief and causation. See e.g.
Def. Opp. Ex. A at 3, C at 51-55, D at 21; Def. Mt. Ex. 1 at
A00107- A0O0109, 50 at 273-74; PlI. Mot. Ex. 4 at 41-47, 50-56, 62-64,
67-68, 145-46, 165, Ex. 19. For these reasons, Plaintiff is not
entitled to summary judgnent on this counterclaim

4. Lanham Act

Counterclaim Four asserts that Plaintiff made false
representations of fact about its and Defendant’s services when
soliciting Defendant’s clients in violation of section 43(a) of the
Lanham Trademark Act, 15 U.S.C. 8§ 1125(a)(1)(B). The statute
provi des:

Any person who, on or in connection with any goods

or services, or any container for goods, uses in
comrerce any word, term nane, synbol, or device,

or any conbination thereof, or any false
designation of origin, false or m sl eadi ng
description of fact, or false or msleading

representation of fact, which —

(B) in conmer ci al adverti sing or
pronoti on, m srepresents the nature,
characteristics, qualities or geographic
origin of his or her or another person’s
goods, servi ces, or conmmer ci al
activities,

shall be liable in a civil action by any

person who believes that he or she is or is

likely to be damaged by such act.

15 U.S.C. 8§ 1125(a)(1l) (1994).
At the threshold, Plaintiff contends that any fal se statenents
that it mght have made are not actionable as ‘comerci al

advertising or promotion’ under the Lanham Act. Sone courts have
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adopted the definition of section 1125(a)(1)(B)’'s |anguage
regarding ‘commercial advertising or pronotion’ articulated in

Gordon & Breach Science Publishers S.A. v. Am Institute of

Physics, 859 F. Supp. 1521, 1536 (S.D. N Y. 1994): (1) conmerci al
speech; (2) by a defendant in comercial conpetition with the
plaintiff; (3) designed to influence custonmers to buy the
defendant’ s products; and (4) that is sufficiently dissemnated to
the relevant purchasing public to constitute advertising or

pronotion within the industry. Proctor & Ganble v. Haugen, 222 F. 3d

1262, 1273-74 (10th G r. 2000); Coastal Abstract Serv., Inc. V.

First Am Title Ins. Co., 173 F.3d 725, 734-35 (9th Cr. 1999),;

Seven-Up Co. v. Coca-Cola Co., 86 F.3d 1379, 1384 (5th G r. 1996);

Kansas Bankers Sur. Corp. v. Bahr Consultants, Inc., 69 F. Supp. 2d

1004, 1012-13 (E.D. Tenn. 1999); Peerless v. Mestek, No.Cv.A

98- CV- 6532, 2000 W. 637082, at *10 (E.D. Pa. May 11, 2000); Synyay,

Inc. v. Scott-lLevin, Inc., 51 F. Supp. 2d 570, 576 (E.D. Pa.),

aff'd, 229 F. 3d 1139 (3d CGr. 2000); J & MTurner, Inc. v. Applied

Bolting Tech. Prod., Inc., Nos. Civ.A 96-5819, Cv. A 95-2179, 1997

W. 83766, at *16 (E.D. Pa. Feb. 24, 1997). The conpetitor
requirenent is designed to prevent the Lanham Act from being
transformed froma statute prohibiting unfair conpetition into a

general tort cause of action for misrepresentation. See Halicki v.

United Artists Comrunications, Inc., 812 F.2d 1213, 1214-15 (9th

Cir. 1987). The Third Circuit, however, does not require that the

24



parties be in direct conpetition. See Conte Bros. Auto. Inc. v.

Quaker State-Slick 50, 165 F. 3d 221, 230-34 (3d Cr. 1998). Rather,

the plaintiff need only have a “reasonabl e interest to be protected
agai nst false advertising.” Id. at 230-31. Thus, under Conte, an
entity doing business at a different economc |level fromthe entity
all egedly engaging in msconduct is not precluded fromsuit under
t he Lanham Act. |d. at 231.

To deterni ne the exi stence of a reasonable i nterest, the Conte
court considered five factors: (1) the nature of the alleged
injury; (2) the directness of the asserted injury; (3) the
proximty of the party to the alleged injurious conduct; (4) the
specul ativeness of the damage claim and (5) the risk of
duplicative damages or conplexity in apportioning danages. [d. at

233 (citing Associated General Contractors, Inc. v. Cal. State

Council of Carpenters, 459 U S. 5109, 538-44 (1983)); see also

Proctor & Ganble v. Ammay, 242 F.3d 539, 562 (5th Cr. 2001)

(adopting Conte test). In the context of a Lanham Act claim the
first factor requires consideration of whether the plaintiff can
prove conpetitive harm or harmto goodwi Il or reputation. 1d. at
234. Consideration of these factors under the circunstances of this
case indicates that Defendant has a conpetitive interest that was
directly inpugned by Plaintiff’s corments. Plaintiff’s assertions
that it has previously audited Defendant and recovered significant

overcharges coul d reasonably directly injure Defendant’s goodwi ||
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and reputation with its custoners. There is Ilittle risk of
duplicative danages and a damage claimis not overly specul ative.

Plaintiff also argues that Defendant cannot prove sufficient
di ssem nation. "The level of circulation required to constitute
advertising and pronotion will vary fromindustry to industry and

fromcase to case." J & M Turner, 1997 W. 83766, at *16 (quoting

Amrerican Needle & Novelty, Inc. v. Drew Pearson Marketing, Inc.

820 F. Supp. 1072, 1077-78 (N.D. Il11. 1993)); see al so Seven-Up, 86
F.3d at 1385. Cenerally, isolated private statenents are not
sufficiently dissem nated to constitute advertising. See Synyqgy, 51

F. Supp. 2d at 577; J & M Turner, 1997 W. 83766, at *16. However,

where the potential purchasers in the market are relatively limted
i n nunber, even a single pronotional presentation to an individual
purchaser may be enough to trigger the protections of the Act. See
Seven-Up, 86 F.3d at 1386. The parties agree that the “rel evant
purchasing public” in this case is the pool of self-funded nedi cal
pl an custoners. Defendant submts sufficient evidence to create a
genui ne issue of material fact as to dissem nation. See e.qg. Def.
Opp. Ex. C at 188, D at 16-21, E at 21.

The elenments of a claim for false advertising under 8§
1125(a)(1)(B) are as follows: 1) that the defendant has nade fal se
or msleading statements as to his own or another’s product; 2)
that there is actual deception or at |east a tendency to deceive a

substantial portion of the intended audi ence; 3) that the deception
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is material inthat it is likely to influence purchasing deci sions;
4) that the advertised goods traveled in interstate conmerce; and
5) that there is a likelihood of injury to the plaintiff in terns

of declining sales, loss of good wll, etc. Warner-Lanbert v.

Breat hasure, Inc., 204 F. 3d 87, 91-92 (3d G r. 2000); Synyqgy, 51 F.

Supp. 2d at 576. Defendant submts evidence creating a genuine
issue of material fact as to each el enment.

Only statenents of fact capable of being proven false are
acti onabl e under the Lanham Act because when personal opinions on
nonverifiable matters are given, the recipient is likely to assune
only that the communicator believes the statenent, not that the

statenent is true. Licata & Co., Inc. v. CGoldberg, 812 F. Supp

403, 408 (S.D. N Y. 1993); see also Coastal Abstract Serv., Inc. v.

First Am Title Ins. Co., 173 F.3d 725, 731 (9th Cr. 1999).

Def endant submts evidence that Plaintiff solicited Defendant’s
custoners for audits through factual representations that it had
audi ted Defendant in the past and recovered overcharges, and that
such representations are false. See Pl. Mot. Ex. 50 at 273-74; Def.
Qpp. Ex. C at 164-65, D at 16-21, E at 21, Fat 5, G The record
al so contains evidence of the materiality of the deception and that
Plaintiff’s services occurredininterstate cormerce. Def. Mt. EX.
31, 32, 33, 34; PI. Mot. Ex. 13 at 177-79; Def. Opp. Ex. G at 1.
Si nce Def endant adduces evi dence that the statenments were fal se and

Def endant seeks only injunctive relief, proof of actual deception
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I S unnecessary. Warner-Lanbert, 204 F.3d at 92 (citations omtted).

To show entitlenent to nonetary damages under section 43(a),
a plaintiff nust show actual danages rather than a nere tendency to

be damaged. Synyagy, 51 F. Supp. 2d at 575 (citing Rhone-Poul enc

Rorer Pharmaceuticals, Inc. v. Marion Merrell Dow, Inc., 93 F.3d

511 (8th Gr. 1996), and 15 U.S.C. § 1117(a)). QG herw se, a show ng
of a reasonable belief of injury wll wusually be sufficient to
establish a reasonable |ikelihood of injury under 8 43(a). \Warner-
Lanbert, 204 F.3d at 95-96. Gven the nature of the alleged
m sstatenments, a jury could reasonably determ ne the |ikelihood of
goodwi I | injury fromthe record.

Havi ng determ ned that the circunstances of this case permt
Defendant to sue under the Lanham Act for Plaintiff’s alleged
m srepresentati ons and that the evidence creates a genui ne i ssue of
material fact as to each elenent, the Court denies Plaintiff’s
Motion with respect to Counterclai mFour.

| V. CONCLUSI ON

For the foregoi ng reasons, the Court denies Plaintiff’s Mtion
in its entirety. Defendant’s Mdtion is granted with respect to
Plaintiff’s defamation claim and tortious interference wth
contract claimas based on the OficeMax, Chrysler, Sara Lee, and
Kraft contracts. Accordingly, Plaintiff’s claim for tortious
interference with contract with respect to the Sears contract and

Defendant’s counterclainse for breach of contract, breach of
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fiduciary duty, conversion, and fal se statenents under the Lanham

Act may proceed to trial. An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHM DT, LONG & ASSOC., INC CVIL ACTI ON

AETNA U. S. HEALTHCARE, | NC. : NO. 00- CV- 3683
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ORDER
AND NOW this day of July, 2001, upon consideration of
Defendant’s Mdtion for Sunmmary Judgnent (Doc. No. 43), and
Plaintiff’s Mtion for Partial Summary Judgnent on Defendant’s
Counterclains and as to Liability on Plaintiff’s Clains (Doc. No.
42), and all attendant and responsive briefing, |IT IS HEREBY
ORDERED t hat Defendant’s Motion is GRANTED in part and DENIED in

part and Plaintiff’s Mdtion is DEN ED
Def endant is GRANTED sunmary judgnent on Count | for tortious
interference wth contract wth respect to the OficeMax
Cor poration, Daimer-Chrysler Corporation, Kraft General Foods, and
Sara Lee Corporation contracts, and on Count Il in its entirety.
Remai ning for trial are Defendant’s Counterclains One, Two, Three
and Four, and Plaintiff’s claim for tortious interference wth

contract with respect to the Sears, Roebuck & Conpany contract.

BY THE COURT:

John R Padova, J.
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