IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENNI S PAULHI LL : GAVIL ACTI ON
V.
EDWARD KLEM ; NO. 00-1116

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 25, 2001

Dennis Paul hill (“Paulhill” or “Petitioner”) filed a
petition for habeas corpus arguing his 1997 conviction for
robbery, theft by unlawful taking, possession of an instrunent of
crime, and crimnal conspiracy was obtained in violation of
Confrontation Clause of the Sixth Amendnent. Magistrate Judge M
Faith Angell filed a Report and Recommendation (“R&R’) that the
court deny the petition. After de novo consideration, the
Magi strate Judge’s R&R wil| be adopted and the petition will be
deni ed.

Backgr ound

According to the prosecution, on February 7, 1996,
Petitioner and his friend, Anthony MKean (“MKean”), cane upon
Shawn Morrison (“Mrrison”) and Anthony Thomas (" Thomas”) a few
bl ocks fromthe Cheltenham Mall. MKean pulled out a starter
pi stol, and he and Petitioner robbed Mrrison. MKean ordered

Morrison against a wall and told himto renove his red Eddie



Bauer jacket, while Petitioner rifled through Morrison’s pockets.
After the robbery, MKean and Petitioner allegedly fled in a
bl ack Chevrol et.

Thomas called the police and gave them a description of the
assailants and their car. A short tine later, the police stopped
a black Chevrolet. MKean was driving; Petitioner was in the
passenger seat. Morrison and Thomas were brought to the scene
and identified Petitioner and McKean as the assail ants.
Morrison’s red Eddi e Bauer jacket was found in the car, as was
the starter pistol.

Four weeks | ater, the Honorable Thomas Denpsey held a
prelimnary hearing to determ ne whet her probabl e cause exi sted
to try Petitioner for robbery and conspiracy. Morrison testified
and identified Petitioner as one of the nmen who had robbed him
Petitioner’s counsel, cross-examning Mrrison, attenpted to cast
doubt on the identification. Judge Denpsey ruled there was
sufficient evidence to proceed to trial, and a trial date was
set. Neither Mrrison nor Thomas appeared to testify on that
date. As aresult, the trial was postponed.

Sone nonths later, the prosecutor discovered that Mrrison
had been arrested for autonobile theft and was hiding from
authorities. Neverthel ess, the prosecutor subpoenaed himto
testify at the rescheduled trial of Petitioner. A detective

attenpted to serve the subpoena on Mdxrrison at his trial for



autonobil e theft, but Mrrison did not appear. A bench warrant
was issued for his arrest.

The detective then attenpted to |ocate Mdrrison. He
di scovered Mrrison’s famly had rel ocated and visited them at
their new address. Morrison’s parents advi sed the detective
their son no longer lived with them but provided the phone
nunber of his girlfriend, with whomthey believed Mrrison was
living. The detective traced the phone nunber, went to the
correspondi ng address, and asked to speak with Mrrison. His
girlfriend reported that Mrrison was not there.

The detective contacted Anthony Thonmas’ famly and asked if
t hey knew where Morrison could be | ocated. They were unable to
provide any information. The prosecutor again contacted
Morrison's girlfriend and parents. His parents provided the
prosecutor with his beeper nunber, but Mrrison did not respond
when the prosecutor paged him The girlfriend did not provide
useful information.

Morrison eventually called the prosecutor and offered to
testify against Petitioner if he were guaranteed that the bench
warrant woul d be ignored and he would be free to | eave the
courthouse. The prosecutor declined to give Mrrison that
guarantee, so he failed to appear to testify at Petitioner’s
trial.

At trial, the prosecutor noved to introduce Morrison’s



prelimnary hearing testinony over the objection of Petitioner’s
counsel. The court found Morrison’s previous testinony
adm ssi bl e.

Petitioner was found guilty on all charges and sentenced to
concurrent five to ten year terns of inprisonnent for robbery and
conspiracy. No penalty was inposed on the remaini ng convictions.

Petitioner, tinely appealing his conviction to Superior
Court of Pennsylvania, raised the follow ng issues: (1) the trial
court erred in admtting Mrrison's prelimnary hearing
testinony; (2) his trial counsel was ineffective for failing to
cross-exam ne Morrison adequately at the prelimnary hearing; and
(3) the trial court erred in inposing a mandatory m ni mum
sentence of five to ten years for robbery and conspiracy w thout
properly considering other factors related to the conspiracy
sentence. The Superior Court affirnmed Petitioner’s conviction
and sentence on Septenber 1, 1999. Petitioner filed a request
for allocatur with the Pennsyl vania Suprene Court. The request
was deni ed on February 11, 2000.

Petitioner filed this petition for habeas corpus under 28
US C 8 2254 claimng his conviction was obtained in violation
of the Confrontation C ause of the Sixth Arendnent.

Di scussi on

A.  The Exhaustion and Ti nme Requirenents of AEDPA

The Antiterrorismand Effective Death Penalty Act of 1996



(“AEDPA’) amending 28 U.S.C. § 2254 took effect on April 24,
1996. The anendnents “unquestionably apply . . . to cases filed

after the Act took effect.” Lindh v. Mirphy, 521 U S. 320, 335

(1997). Petitioner filed his petition on March 2, 2000, so the
AEDPA anmendnents govern this review.

AEDPA requires a Petitioner to: (1) exhaust state renedies
prior to filing in federal court; and (2) tinely file the federal
petition. See 28 U.S.C. 88§ 2254(b)(1) & 2244(d)(1). A
Petitioner has exhausted state renedies if he or she has
presented “every claimraised in the federal petition to each

| evel of the state courts.” Doctor v. Walters, 96 F.3d 675, 678

(3d Cir. 1996). Petitioner’s habeas clainms were raised at trial
and on direct appeal before both the Superior Court and the

Suprene Court. He has exhausted his state renedies.

Section 2244(d)(1) states “[a] 1l-year period of limtations
shall apply to an application for a wit of habeas corpus by a
person in custody pursuant to the judgnent of a State court.”
Petitioner’s conviction becane final on February 11, 2000, when
t he Pennsyl vani a Suprene Court declined to hear his case on
direct appeal. This petition was filed in March, 2000, before
the expiration of the one-year period of limtations. The

petition is tinely under 8§ 2244(d)(1)(A).

B. Standard of Revi ew

AEDPA requires federal courts reviewing a petition for



habeas corpus to defer to the | egal determ nations of the state
court. “State-court judgnents nmust be upheld unless, after the
cl osest exam nation of the state-court judgnent, a federal court
is firmy convinced that a federal constitutional right has been

violated.” WIllianms v. Taylor, 120 S.C. 1495, 1511 (2000).

Addressing a petition governed by this standard is a two-

step inquiry. Mtteo v. Superintendent, SCl-Albion, 171 F.3d

877, 891 (3d Cir. 1999) (en banc), cert. denied, Matteo v.

Brennan, 528 U.S. 824 (1999). First, the court nust determ ne
whet her the state court’s decision was contrary to Suprene Court
precedent. 1d. at 891. |If the state court “arrive[d] at a
concl usi on opposite to that reached by [the Suprene] Court on a
question or lawor . . . the state court decide[d] a case
differently than [the] Court . . . on a set of materially

i ndi stingui shable facts,” the federal court may grant the
Petitioner relief. WIllians, 120 S.C. at 1523.

If the state court’s decision was not contrary to Suprene
Court precedent, the court then nust determ ne whether the

decision is an unreasonabl e application of Suprenme Court

precedent. See Matteo, 171 F.3d at 891. If “the state court

deci sion, evaluated objectively and on the nerits, resulted in an
out cone that cannot reasonably be justified under existing

Suprene Court precedent,” the federal court may grant Petitioner

habeas corpus relief. 1d., at 889-90.



C. The Confrontation C ause of the Si xth Anendnent:

The Si xth Amendnent provides “[i]n all crimnal

prosecutions, the accused shall enjoy the right . . . to be
confronted with the witnesses against him” U S. Const., Anend
VI. Petitioner argues the state court’s adm ssion of Mrrison’s

prelimnary hearing testinony due to his unavailability to
testify at trial violated this provision of the Sixth Arendnent,
known as the Confrontation C ause.

“The central concern of the Confrontation Clause is to
ensure the reliability of the evidence against a crimnal

def endant by subjecting it to rigorous testing in the context of

an adversary proceeding before the trier of fact.” Maryland v.
Craig 497 U S. 836, 845 (1990). Testinony from an unavail abl e
wtness is permtted only if the testinony is “marked with such
trustworthiness that there is no material departure fromthe

reason of the general rule.” Onhio v. Roberts, 448 U. S. 56, 65

(1980)(citations omtted).

1. Unavailability:

“Awtness is not unavail able for purposes of the exception
to the confrontation requirenent unless the prosecutori al
authorities have nade a good-faith effort to obtain his presence
at trial.” Roberts, at 74 (citations omtted). Petitioner
al l eges that the prosecution “mde only a casual attenpt to

| ocate [ Morrison].” Pet. at 9.



Whet her a good-faith effort was nmade is a question of

reasonabl eness. See McCandl ess v. Vaughn, 172 F.3d 255, 265 (3d

Cr. 1999)(citations omtted). “The reasonabl eness of the
prosecution’s efforts nust be evaluated with a sensitivity to the
surroundi ng circunstances and the defendant’s interest in
confronting the absent witness.” |d. at 266.

The state court’s finding that the prosecutor nade a
reasonabl e, good-faith attenpt to |ocate Mirrison was not
contrary to Suprene Court precedent. The correct |egal standard
was applied, and the conclusion reached was not contrary to a
Suprene Court precedent.

The state court’s determ nation that the prosecution nade
reasonabl e good-faith attenpts to produce Mrrrison was al so not
an unreasonabl e application of existing precedent. Courts have
found the good-faith efforts of prosecutors reasonable where
repeated efforts were nade to contact the witness and serve him
or her wwth a subpoena, but those efforts failed. See, e.q.,

Mechler v. Procunier, 754 F.2d 1294, 1297 (5th Cr. 1985); see

al so Roberts, 488 U. S. at 75-76 (Where prosecutor inquired with

W tness’ parents in attenpt to locate her and issued nmultiple
subpoenas for the witness, the good faith efforts were
reasonable.). In contrast, courts have found it unreasonable for
prosecutors to fail to procure the testinony of a witness at

trial when the witness was: (1) in jail in another state, Barber



v. Page, 390 U S. 719. 723-25; (2) ill but not severely ill, see

Stoner v. Souders, 997 F.2d 209, 212-213 (6th Gr. 1993); and (3)

in the custody of the state nultiple tinmes after failing to
appear at hearings, but re-released with the approval of the

prosecutors, see McCandless, 172 F.3d at 268-69.

Paul hill’s petition argues that the prosecutor’s efforts to

secure Morrison’s testinony were anal ogous to those found

i nadequate in McCandless. The state court found MCandl ess

di sti ngui shabl e.

In McCandl ess, the court found no good faith effort by the

prosecution to secure the witness’ live testinony because the
prosecuti on was responsi ble for maki ng the w tness unavail abl e.
The prosecutors had entered into a cooperation agreenent with a
W t ness, who was al so a potential defendant, to procure his

testinony. See McCandless, 172 F.2d at 267. As part of this

agreenent, the governnent was required to support a reduction in
the witness's bail. See id. As a condition of bail, the w tness
was required to report every two weeks, see id., but the wtness
failed to report and failed to appear at a prelimnary hearing.

A bench warrant was issued. See id. The witness was arrested
and released. See id. Thereafter, he again failed to appear as
ordered, and was arrested. See id.

After testifying at a prelimnary hearing, the w tness was

granted rel ease on bail for the third tine. See id. The



prosecutors never opposed bail despite the w tness’ obvious
refusal to cooperate, nor did they request a change in the
conditions of release. See id. at 267.

Paul hill appears to argue his prosecutors were simlarly
responsi bl e for making Morrison unavail abl e because they refused
to grant himtenporary relief froman outstandi ng bench warrant
to procure his live testinony. Refusing to nake such an
agreenent with a witness who i s evadi ng prosecution i s not
conparable to permtting a wtness be rel eased from cust ody

despite his failure to appear previously. In MCandless, the

prosecutor twice failed to utilize an option guaranteeing the
W tness availability to testify with no negative consequences.
Here, the prosecutor was not responsible for Muirrison's ability
to evade prosecution or his refusal to testify.

McCandl ess was adequately and reasonably distingui shed by

the state court. That court reasonably found the prosecutor’s
conduct here simlar to Roberts and Mechl er because the
prosecutorial authorities made nultiple attenpts to |ocate
Morrison and conpel his appearance at trial, but failed. Under

t he precedent addressing reasonable good-faith efforts to procure
a wtness, the state court’s finding that the prosecutor’s
actions were reasonabl e was not an unreasonabl e application of

Suprene Court precedent.
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2. Reasonable Indicia of Reliability:

The Petitioner asserts that even if Mrrison were
“unavai l able,” his prelimnary hearing testinony should not have
been admitted at trial because Petitioner did not cross-exam ne
the witness adequately at that hearing. The question presented
by the second prong of the Confrontation C ause analysis is not
whet her a party adequately cross-exam ned the unavail abl e
W tness, but whether the witness’ statenent bears sufficient
indicia of reliability or trustworthiness to be admtted as

evi dence despite the witness’ absence. See Roberts, 448 U S. at

65-66 & 73 n. 12. (“[I]n all but . . . extraordinary cases, nho
inquiry into ‘effectiveness’ [of the cross-exam nation
undertaken] is required . . . [Requiring] such an inquiry would
frustrate the principal objective of generally validating the
prior-testinony exception in the first place - increasing
certainty and consistency in the application of the Confrontation
Cl ause.”).

A wtness’ prior testinony at a prelimnary hearing bears
sufficient indicia of reliability for adm ssion in evidence when

the wiwtness is unavailable to testify at trial. See California

v. Geen, 399 U S 149, 165 (1970). A witness's testinony at a
prelimnary hearing is “given under circunstances closely
approxi mating those that surround the typical trial[:]” (1) the

wi tness is under oath; (2) the defendant is given an opportunity

11



to cross-examne the witness; and (3) the hearing is conducted
before a court equi pped to provide a record of the proceedi ngs.
Id. As in Geen, Petitioner was represented at his prelimnary
hearing by his trial counsel, and his counsel cross-exam ned the
W tness that | ater becanme unavail abl e.

The state courts’ finding that Morrison s testinony was
sufficiently reliable to be introduced at trial was not contrary
to or an unreasonabl e application of Suprene Court precedent.

Concl usi on

The Magi strate Judge correctly concluded that the state
court’s holding that adm ssion of Murrison's prelimnary hearing
testinony did not violate the Confrontation Cl ause was neither
contrary to nor an unreasonabl e application of Suprene Court
precedent. The Report and Recommendation will be adopted, and

the petition will be dismssed wthout an evidentiary hearing.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENNI S PAULHI LL : GAVIL ACTI ON
V.
EDWARD KLEM ; NO. 00-1116
ORDER

AND NOWthis 25th day of July, 2001, after careful and
i ndependent consideration of the petition for a wit of habeas
corpus filed under 28 U.S.C. 8 2254 and review of the Report and
Reconmendati on of Magi strate Judge Angell, and in accordance with
t he attached nmenorandum

it is ORDERED t hat:

1. The Report and Recommendati on of Magi strate Judge Angel
i s APPROVED and ADOPTED.

2. The petition filed pursuant to 28 U S.C. § 2254 is
DI SM SSED and DEN ED wi t hout an evidentiary heari ng.

3. There is no basis for the issuance of a certificate of
appeal ability.

Norma L. Shapiro, S.J.



