IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARRYL BUTLER, :

Petiti oner, : ClVIL ACTION
: NO. 00-2718

V.

PH LLIP L. JOHNSON et al,
Respondent s.

MEMORANDUM

Padova, J. July , 2001

Darryl Butler (“Petitioner”), acting pro se, filed a Petition
for wit of habeas corpus on May 30, 2000. The District Attorney
of Phil adel phia County responded on Decenber 20, 2000.

The Court referred this matter to United States Magistrate
Judge Arnold C. Rapoport on August 1, 2000. The Magi strate Judge
filed a Report and Recomrendati on on February 15, 2001, that the
Petition be denied and di sm ssed. Petitioner filed an Cbjectionto
t he Report and Recomrendati on on March 9, 2001. The Court ordered
on April 5, 2001, that Respondents file a response to Petitioner’s
(bjection within twenty days. Respondent District Attorney of
Phi | adel phia County submtted a letter to the Court dated April 25,
2001 (“Letter”), indicating that the Letter was copied to
Petitioner.

For the reasons stated bel ow, the Court overrul es Petitioner’s

bj ection and adopts the Report and Recommendati on.



|. Legal Standard

A district court judge makes a de novo determ nation of those
portions of a nmagistrate judge’s report and recomendati on to whi ch
objection is nmade. 28 U S.C A 8§ 636(b)(1)(C (Wst 1993). The
judge nmy accept, reject or nodify, in whole or in part, the
magi strate’s findings or recormmendations. |d.

1. Discussion

Petitioner’s (bjection argues that the Magi strate Judge erred
in addressing the nerits of his Petition, and that the United

States Suprene Court’s decision in Rose v. Lundy, 455 U S. 509

(1982), requires this Court to dismss the Petition wthout
prejudi ce because it contains unexhausted as well as exhausted
clains. (Cbj. at 3, 6-7.) Petitioner argues that he can overcone
operation of the statutory wai ver of unexhausted cl ains provided in
Pennsyl vani a’s Post Conviction Relief Act (“PCRA’), 42 Pa. Cons.
Stat. Ann. 8§ 9541 et seq. (West 1998), with an assertion of his
i nnocence, and that a state court would entertain his unexhausted
clainmse in a second PCRA petition. (Obj. at 2, 4-5.) Petitioner
asks this Court to dismss his Petition w thout prejudice so that
he may take his unexhausted clains to state court. (Obj. at 6-7.)

The District Attorney argues that state review of the
unexhausted clains is foreclosed because the PCRA statute of
limtations has expired. (Letter at 1.) That statute provides:

“Any petition wunder this subchapter, including a second or



subsequent petition, shall be filed within one year of the date the
j udgnment becones final, unless the petition alleges and the
petitioner proves J[any of three conditions, none of which
Petitioner asserts here].” 42 Pa. Cons. Stat. Ann. 8 9545(b) (1)
(West 1998). A “judgnent becones final at the conclusion of direct
review, including discretionary reviewin the Suprene Court of the
United States and the Suprene Court of Pennsylvania, or at the
expiration of tinme for seeking the review” Pa. Cons. Stat. Ann. 8§
9545(b) (3) (West 1998).

Wt hout stating when the judgnent against Petitioner becane
final or citing to the record, the District Attorney argues that
“Petitioner’s convictions becane final sonetinme in 1994, when the
time for seeking certiorari in the United States Suprene Court
expired.” (Letter at 1.)

“A petition for a wit of certiorari seeking review of a
judgnent of a lower state court that is subject to discretionary
review by the state court of last resort is tinely whenit is filed
wth the Cerk within 90 days after entry of the order denying
discretionary review.” Sup. Ct. R 13(1). The Pennsyl vani a Suprene
Court denied Butler’'s petition for allowance of appeal on Qctober

27, 1994. Commonwealth v. Butler, 655 A 2d 981 (Pa. 1994). There

is no indication in the record that Petitioner sought certiorari
from the United States Supreme Court. Therefore, the judgnent

agai nst Petitioner becane final on January 25, 1995. Under PCRA



the date by which Petitioner would have had to file a second PCRA
petition to assert wunexhausted clains was January 25, 1996.
Petitioner’s unexhausted clains are therefore foreclosed by the
PCRA statute of limtations.
An application for a wit of habeas corpus on behal f
of a person in custody pursuant to the judgnment of a
State court shall not be granted unless it appears that
(A) the applicant has exhausted the renedies
available in the courts of the State; or
(B)(i) there is an absence of available State
corrective process .
28 U S.C A 8 2254(b)(1) (West Supp. 2000).
“All clains that a petitioner in state custody attenpts to
present to a federal court for habeas corpus review nust have been
fairly presented to each level of the state courts.” Lines v.

Larkins, 208 F.3d 153, 159 (3d Cr. 2000). The exhaustion doctrine

is rooted in the values of federalism and comty. See Rose V.

Lundy, 455 U. S. 509, 515-522 (1982). The doctrine evinces respect
for the role of state courts in enforcing federal rights by giving
those courts the opportunity to correct alleged constitutional
viol ations before federal intervention. Id. |In Lundy, the Suprene
Court adopted a “total exhaustion” rule and held that “a district
court nust di sm ss habeas petitions containing both unexhausted and
exhausted clains.” |d. at 523. Lundy is inapplicable to the
Petition before this Court, however, because Petitioner is barred
by the PCRA statute of Iimtations frompresenting his unexhausted

claine to the state court. “A federal court need not dismss a



petition for wit of habeas corpus on exhaustion grounds when it
woul d be futile for the petitioner to attenpt to i nvoke the state

procedure.” Beaty v. Patton, 700 F.2d 110, 112 (3d Cr. 1983).

The analysis of the Petition begins with the question of
exhaustion. Petitioner’s failure to exhaust his federal clains in
state court is excused. “Pursuant to 28 U S.C 8§ 2254(b)(1)
exhaustion is excused if a return to state court would be futile
because of ‘an absence of available State corrective process[,] or

ci rcunst ances exi st that render such process ineffective to
protect the rights of the applicant.” Lines, 208 F.3d at 162
(quoting 28 U.S.C. 8§ 2254(b)(1)). Futility is established, inter
alia, “where ‘exhaustion is not possible because the state court
woul d refuse on procedural grounds to hear the nerits of the

clainms.”” Id. (quoting Doctor v. Walters, 96 F. 3d 675, 681 (3d Cr.

1996)).

In this case, Pennsylvania courts would refuse to hear
Petitioner’ s unexhausted cl ai ns because they are barred by the PCRA
statute of limtations. As it would be futile for Petitioner to
return to state court in a second PCRA petition raising the
unexhausted cl ai ns, the exhaustion requirenent is excused.

“IC I ainse deened exhausted because of a state procedural bar
are procedurally defaulted, and federal courts may not consider
their nerits unless the petitioner establishes cause and prejudice

or a fundanmental m scarriage of justice to excuse the default.” 1d.



at 160 (citing McCandless v. Vaughn, 172 F.3d 255, 260 (3d Gr.

1999) (internal quotation marks omtted)). Here, however,
Petitioner does not seek a review of the nerits of his unexhausted
clains; he seeks a dism ssal of the Petition so that he may present
his clains in state court, and he argues that Lundy requires a
di sm ssal

Lundy does not aid Petitioner. As the United States Court of
Appeals for the Third Grcuit explained in Beaty:

The Court [in Lundy] held that the prisoner was required
to seek available state relief on all his clains before
raising themin federal court. There was no suggestion
in Lundy that the state courts would not consider the
prisoner’s clainms or that a petition to the state courts
woul d be an enpty formality. I ndeed, the decision in
Lundy i s predicated on the Court’s desire to preserve the
state courts’ opportunity to address constitutional
chal | enges to confinenent. Thus, nothing in the Suprene
Court’s opinion in Lundy requires us to dismss for
failure to exhaust when thereis, realistically, no state
remedy |left for the prisoner to pursue.

Beaty v. Patton, 700 F.2d at 112.

In the instant case, the PCRA statute of limtations bars a
second collateral petition; therefore, a dism ssal of the Petition
woul d be “an enpty formality.” 1d. Therefore, Petitioner’s clains

are procedurally defaulted, and the Court nust dismss themwth

prejudice. See Coleman v. Thonpson, 501 U. S. 722, 735 n.1 (1991);
Li nes, 208 F.3d 153, involving a habeas petition conposed entirely
of unexhausted cl ai ns. Li ke Petitioner here, the petitioner in
Lines had directly appeal ed his conviction and pursued a col | ateral

attack pursuant to PCRA up to a denial of allocatur by the

6



Pennsyl vani a Suprene Court. Lines, 208 F. 3d at 157. The petitioner
in those proceedings failed to raise any of the clainms he brought
to the federal habeas court. |d. at 162. The Third GCircuit
determ ned that exhaustion would be futile and was excused because
the petitioner was “clearly foreclosed” from further state court
review. Id. at 165-66. 1In considering whether the petitioner was
foreclosed froma return to state court, the court first commented
that it “is obvious that [the petitioner] could not successfully
anend a [ PCRA] petition that has now been denied for seven years
and include within it clainms that he could have included when he
first filed the petition.” Id. at 163-64. The court noted that the
only alternative was a second petition under the PCRA and concl uded
such a petition was barred by the PCRA statute of limtations and
by the requirenent that clains raised in a PCRA petition nmust not
have been “previously litigated or waived.” 1d. at 163-66.

As in Lines, Petitioner here cannot anend his initial PCRA
petition, review of which the Pennsylvania Suprene Court declined
on January 9, 1999. Moreover, the PCRA statute of Iimtations bars
the filing of a second PCRA petition. Petitioner argues that he
can overcone the statutory wai ver provision; however, the obstacle
of the statute of limtations remains.

I11. Concl usion

Exhaustion of Petitioner’s unexhausted clainms is excused as

futil e because the PCRA statute of linmtations bars themfromstate



court. Those clains therefore are procedurally defaul ted, and nust
be dism ssed with prejudice. Accordingly, the Court overrules the
Petitioner’s Qbjection and adopts the Magi strate Judge’s Report and
Recommendation that the Petition be denied and dism ssed. An

appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARRYL BUTLER, :

Plaintiff, : ClVIL ACTI ON
: NO. 00-2718

V.

PH LIP L. JOHNSON, et al,
Def endant s.

ORDER
AND NOW this day of July, 2001, upon consideration
of Petitioner’s Objection to the Report and Recommendati on of
United States Magistrate Judge Arnold C. Rapoport (Doc. No. 19),
| T 1S HEREBY ORDERED t hat Petitioner’s Objection is OVERRULED
It is further ORDERED t hat:
1. The Report and Recommendati on of the Magi strate Judge
i s hereby APPROVED and ADOPTED; and
2. The Petition for Wit of Habeas Corpus is DEN ED and
DI SM SSED with prejudi ce without an evidentiary
heari ng;
3. A certificate of appealability is DENIED for failure to
make a substantial showi ng of the denial of a

Constitutional right.

BY THE COURT:

John R Padova, J.



