IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERGER & MONTAGUE, P.C., : ClVIL ACTION

Pl aintiff,

VS.
NO. 01-1895

SCOIT & SCOTT, LLC,

Def endant .

VEMORANDUM AND ORDER

JOYNER, J. July , 2001

In this Cvil Suit between two |law firnms, Defendant, Scott &
Scott LLC (“Scott”), noves for a partial dismssal of Counts II
and 11l of Plaintiff’s Conplaint for failure to state a claim
upon which relief may be granted. For the reasons that follow,

we will deny the Defendant’s notion.

Backqgr ound

Backgroundl n the Spring of 1997, Scott introduced Berger to
potential clients who later retained Berger to serve as | ead
counsel in a California antitrust action. In July of 1997,
Berger entered a Retai ner Agreenent (“Agreenment”) with the

clients. The Agreenent included the follow ng provisions: the



clients will pay the costs of the suit, and a reduced hourly wage
will be

paid to Berger, Scott, and affiliated counsel. Also, if the
clients win the case, Berger and Scott will receive a contingency
fee that is offset by the anmobunts recei ved as non-conti ngent
paynents. Moreover, during the two and a half years Scott and
Berger are |l ead counsel, Scott was responsible for collecting
noney fromthe clients and placing it in a Plaintiff Litigation
Fund (“Fund”); all disbursenents fromthe Fund were nade by
Scott.

Berger eventually withdrew as | ead counsel, and began
negotiations with Scott and the clients to transition |ead
counsel to another firm Thereafter, Berger entered into a

Menor andum of Understanding (“Menp”) with Scott and the clients
to reduce Berger’'s fee to 50% of the total contingent fees.

Under this Meno, Berger and Scott entered a separate agreenent to
di vide the 50% of the total fees awarded. Thus, if the case was
won, 50% of the total fee would be divided between Berger and
Scott according to each firm s respective |odestar. Furthernore,
bot h Berger and Scott would be reinbursed for their costs.

On Decenber 4, 2000, the clients’ case settled, and the new | ead

counsel was paid $1,968,170.90 in fees. Fromthis anmount, Berger



and Scott were due $984, 085. 45, which, under the agreenent, the
firmse were to split according to their |odestars. The

$984, 085. 45 was forwarded to Scott for distribution pursuant to
the ternms and conditions of the Agreenent. However, Scott has
failed to pay Berger its full share of $984,085.45. To date,
Scott has only paid Berger the sum of $315, 000, which does not

refl ect Berger’s share of the fees due under the Agreenent.

Mbtion to Disniss Standards

The standards for granting a notion to dismss are outlined
in Fed. R Cv.P. 12(b)(6). Under Rule 12(b)(6), a notion to
dismiss may be granted only when “it is clear that no relief
coul d be granted under any set of facts that could be proved

consistent wwth the allegations.” Hishon v. King & Spaul ding,

467 U.S. 69, 73, 104 S.C. 2229, 81 L.Ed.2d 59 (1984); Quarles v.

Germantown Hosp. & Cnty. Health Servs., 126 F. Supp. 2d 878, 880

(E.D. Pa. 2000) (quoting Hishon). The Court nust accept al

wel | - pl eaded al | egations as true and construe the conplaint in a
light nost favorable to the plaintiff when determ ni ng whet her,
under any reasonabl e reading of the pleadings, the plaintiff may

be entitled to relief. See, e.q., Lake v. Arnold, 232 F.3d 360,

365 (3d Gir. 2000); Allah v. Seiverling, 229 F.3d 220, 223 (3d




Cr. 2000). Although generally, courts may not | ook beyond the
conplaint in deciding a notion to dismss under Rule 12(b)(6),
“they may consider an undisputedly authentic docunent that a
def endant attaches to a notion to dismiss, if the plaintiff’s

clains are based on that docunent.” Pension Benefit Guar. Corp.

v. Wite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cr.

1993); ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Cir. 1994).

Di scussi on

In Counts I, Il, and Ill of its Conplaint, Berger contends
that Scott has breached the contract between the parties,
commtted the tort of conversion, and that it is entitled to an
accounting for Scott’s failure to pay its portion of the referral
fee. By way of the notion that is now before the Court, Scott
seeks the dism ssal of Counts Il and Il of the Conplaint on the
grounds that the “gist of action” test and the “econom c | oss
doctrine” preclude Berger fromrecovering for the same w ong
under theories of breach of contract and tort, and for an
equi tabl e accounting of Scott’s |legal fees, costs and funds
associated with the clients’ case.

Under Pennsylvania |law, tort clains allegedly commtted in



the course of carrying out a contract are dismssible if the

“gist” of themsound in contract instead of tort. QuorumHealth

Res. Inc. v. Carbon-Schuylkill Crty. Hosp. Inc., 49 F. Supp. 2d

430, 432 (E.D. Pa 1999). The Pennsylvania state courts have thus
devel oped a “gist of the action” test to establish if a claim

asserts either a breach of contract or tort claim Lex & Smith

Pr of essi onal Assoc., LTD. v. WI m ngton Professional Assoc.,

Inc., No. CIV.A 98-6422, 1999 W 33100113 at *1 (E. D. Pa. My
18, 1999). Under this test, an action is considered a tort
action if the wong ascribed to the defendant is the gist of the

action, with the contract being collateral. Lex & Smth, 1999 W

33100113, at *1; Phico Ins. Co. v. Presbyterian Md. Servs.

Corp., 663 A 2d 753, 757 (Pa. Super. Ct. 1995).

Mor eover, under Pennsylvania's “econonmic | oss doctrine,” a
plaintiff is prohibited “fromrecovering in tort econom c | osses
to which their entitlenment flows only froma contract,” thereby
circunventing the bar on collecting punitive damages for breach

of contract. Duguesne Light Co. v. Westinghouse Elec. Corp., 66

F.3d 604, 618 (3d Cir. 1995); Craig v. Sal anbne, No. CIV.A 98-

3685, 1999 W. 213368 at *8 (E.D. Pa. April 8, 1999). Conversion,
of course is defined as the “deprivation of another’s right of

property in, or use of possession of a chattel, w thout the



owner’s consent and wi thout lawful justification.” Ber nhardt v.

Needl eman, 705 A . 2d 875 (Pa. Super. C. 1998).

I n Bernhardt v. Needl eman, 705 A 2d 875 (Pa. Super. C.

1998), the Superior Court considered the question of whether an
action for recovery of an attorney’'s unpaid referral fees would
lie under the theories of conversion and breach of contract. In
resolving this issue of first inpression under Pennsylvania |aw,
the Court exam ned Rule 1.5 of the Pennsyl vani a Professional
Rul es of Conduct. As the comrent thereto recogni zed, a client
and a contingent fee attorney contract for specified percentage
interests in property—the proceeds of the lawsuit. Thus, the
Bernhardt Court reasoned, “the contract for a referral fee is a
contract for a division of work in exchange for a division of
property—the attorney’s interest in those proceeds.
Accordingly, once a fee has been received, the referral fee can
be the subject of conversion.” Bernhardt, 705 A 2d at 879.

In the instant case, Berger and Scott entered an Agreenent,
t hat upon settlenment of the case, the firns would divide the 50%
of total fees awarded fromthe clients, according to each firms
respective |odestar. Furthernore, both Berger and Scott woul d be
reinbursed for their costs. Mreover, Scott was responsible for

the coll ection and di sbursement of the fees received fromthe



clients. The total fees awarded were $1,968,170.90, and from
this anount Berger and Scott were due $984, 085.45. The
$984, 085. 45 was forwarded to Scott for distribution, however
Scott has not paid Berger its full share of the $984, 085. 45.
Scott has only paid Berger $315, 000, which does not reflect
Berger’s share of the fees due under the Agreenent.

Under Berger and Scott’s Agreenent, the fees at issue are
not specifically labeled “referral fees,” as they are in
Ber nhardt. However, pursuant to the Agreenent, Berger does have
an interest in the fees due and owed to it, and such an interest
can allow the fees to be the subject of a conversion. Thus,
because Berger has a property interest in the settlenent
proceeds, the “gist of action” test and the “econom c | 0ss”
doctrine does not bar Berger from proceeding on both a breach of
contract and conversion cl aim

Mor eover, even if the “gist of action” test and “econom c
| oss doctrine” were to bar Berger from proceedi ng sinultaneously
on breach of contract and conversion clains, Berger can stil
pl ead both clains as alternative theories of liability against
Scott. Indeed, Federal Rule of G vil Procedure 8(d)(2) states,

“A party may set forth two or nore statenents of a

clai mor defense alternatively or hypothetically,
either in one count or defense or in separate counts or



defenses. Wen two or nore statenents are nmade in the
alternative and one of themif nade i ndependently woul d
be sufficient, the pleading is not made insufficient by
the insufficiency of one or nore of the alternative
statements. A party may al so state as nany separate
clains or defenses as the party has regardl ess of
consi stency and whet her based on | egal, equitable, or
maritime grounds.” Fed. R Gv.P. 8(d)(2).
Therefore, as Federal Rule of G vil Procedure 8(d)(2) allows
Berger to plead two or nore alternative clains against Scott for
ei ther breach of contract or conversion, regardless of their
consi stency, and whet her based on | egal, equitable or other
grounds, Defendant’s notion to dismss the claimfor conversion
nmust, at this juncture, be denied. Fed.R Cv.P. 8(d)(2).
In Count I1l of its Conplaint, Berger requests an accounting
of Scott’s |legal fees and costs associated with the clients’
case, as well as a conplete accounting of the Fund. Plaintiff
agrees that it can not maintain an equitable accounting of
Scott’s |l egal fees and costs because it has adequate renedi es at

| aw for breach of contract and conversi on. However, under Haft

V. United States Steel Corp., 346 Pa. Super. C. 404, 499 A 2d

676 (Pa. 1985), Berger can maintain a claimfor a |egal
accounting. As discussed in Haft, to neet the requirenents for a
| egal accounting, Berger nust show that,

“(1) there was a valid contract, express or inplied
bet ween the parties whereby the defendant received



noni es as agent, trustee or in any other capacity
whereby the relationship created by the contract

i nposed a | egal obligation upon the defendant to
account to the plaintiff for the nonies received by the
def endant, or

(b) if the relationship created by the contract between
the plaintiff and defendant created a | egal duty upon

t he defendant to account and the defendant failed to
account and the plaintiff is unable, by reason of the
defendant’s failure to account, to state the exact
amount due him and

(2) that the defendant breached or was in dereliction
of his duty under the contract.” Haft, at v. United
States Steel Crop., 346 Pa. Super. C. 404, 499 A 2d
676 (Pa. 1985); Daikuzono v. Surgical Laser
Technol ogi es, No. CIV.A 96-0833, 1997 W. 52023 at *4
(E.D. Pa. February 3, 1997).

In this case, the Conplaint avers that (1) Scott was
responsi bl e under the parties’ agreenent for the collection and
di stribution of nonies received fromthe clients; and (2) Scott’s
subsequent failure to provide Berger with a full accounting of
its costs and fees, constituted a breach of its duty under the
Agreenent. We find that the allegations sufficiently plead a
claimfor a |l egal accounting under Haft. For this reason, we
shal|l al so deny the Defendant’s notion to dismss the Plaintiff’s

claimfor an accounting.



Concl usi on

For all of the foregoing reasons, we will deny Scott’s
partial notion to Dismss Counts Il and Il of the Conplaint. An

appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERGER & MONTAGUE, P.C., : ClVIL ACTI ON
Plaintiff
VS.
SCOIT & SCOTT, LLC, : NO 01- Cv-1895
Def endant
ORDER
AND NOW this day of July, 2001, upon consideration

of Defendant’s Mdtion to Dismiss the Conplaint for Failure to
State a CaimUpon Wiich Relief May Be Granted, and Plaintiff’s

response thereto, it is hereby ORDERED that the Mtion is DEN ED.

BY THE COURT:

J. CURTI S JOYNER, J.
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